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FOUNDER’S LETTER 


77, Rdssa Road North 
Bhowanjpore 
Camdtta 

9th February, 1934. 


To 


The Reoistrae, 

Calcutta University. 


Sir, 


I desire to place at the disposal of my Uni- 
versity Government Securities for Rupees Forty 
Thousand only of the 3 per cent. Loan with a view 
to establish a lectureship, to be called the Kaniala 
Lectureship, in memory of my beloved daughter 
Kamala (!). 18th April, 1895 — d. 4th January, 
1923). The Lecturer, who will be annually ap- 
pointed by the Senate, will deliver a course of not 
less Jihan three lectures, either in Bengali or in 
English^i on some aspect of Indian Life and 
Thought the subject to be treated from a com- 
parative standpoint. 



Vlll 


TUe following sclieine sliall be adopted for the 
Icctuieship 

(1) Not later than the 31st Maich every 
jear, a Special Committee of five members shall be 
constituted as follows 

One member of the Faculty of Arts to be nomi- 
nated by the Faculty. 

One member of the Faculty of Science to be . 

nominated by the Faculty 
One member to be nominated by the Council 
of tho Asiatic Society of Bengal 
One member to be nominated by the Bangiya 
Sahitja Panshad 

One member to be nominated by tlic Foimdci or 
lus representatives. 

(2) The Special Committee after such en- 
quiry as they may deem necessary, shall, not later 
than the 30tli June, draw up a report recommend- 
ing to the Senate the name of a distiiigiiiRhed 
scholar TIic report bhall specif} the subject of the 
projioscd lectures and sliall include a brief statc- 
inenl of their scope. 

(d) The report of Itic Special Committee Mi ill 
l>c foniardcd to the Sjndicatc in order th^t it may 
l>o hid Kforc the Senile for confimution not Inter 
thin the 31st dul}. 



U) The Senate may for specified reasons 
request the Special Committee to reconsider their 
decision but shall not he competent to substitute 
another name for the one recommended by the 
Committee, 

(5) The Lecturer appointed by the' Senate 
shall deliver the lectures at the Senate House not 
later than the month of January next following. 

(0) The Syndicate shall, after the lectures are 
delivered in Calcutta, arrange to have them de- 
livered in the original or in a modified form in at 
least one place out of Calcutta, and shall for this 
purpose pay such travelling allowance as may be 
necessary. 

(7) The honorarium of the Lecturer shall con- 
sist of a sum of Eupeea One Thousand in cash and 
a Gold Medal of the value of Rupees Two Hundred 
only. The honorarium shall be paid only after the 
lectures have been delivered and the Lecturer has 
made over to the Eegistrar a complete copy of the 
lectures in a form ready for publication. 

(8) The lectures shall be published by the 
UniTOrsity within six months of their delivery and 
after decaying the cost of publication the surplus 
sate proceeds shall be paid to the Lecturer, in whom 
the copyright of the lectures shall vest. 




THE RIGHTS AND DUTIES 

OF THE INDIAN CITIZEN 


LECTURE I 
INTRODUCTORY 
■^'hat is a *' Citizen ” ? 


The subject ot this course ot lectures has been 
stated to be •“ The Rights and Duties of the Indian 
Citizen.” Af the outset therefore, it is well to 
understand the meanings ot the important terms, 
“Citizen” and "Eight.” As in the case of 
several other expressions in constant popular use, 
logical precision and legal accuracy may not be 
attainable. But aa nc proceed we shall learn 
enough of tlieii ordinary raeaniug to enable us to 
feel that we are on firm ground and may pursue the 
enquiry to some purpose In common speech 
" Citizen ” denotes a member ot an organised poli- 
tical community, considered as possessor of certain 
rights, in this respect contrasting with the words 
” slave ” and “ subject." There being no more 
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slavery in the civilised world, except to an exfent of 
which no notice need be taken here, we may dismiss 
the word “ slave ” with the remark that it suggests 
an all but complete negation of legal rights There 
IB no hint of degradation conveyed by the word 
“subject,” but it regards an individual as under 
some obligations or duties which he may be compelled 
to discharge towards the community The same 
person mp.y thus be citizen or subject according as* 
wo look at his rights or his duties In certain com- 
munities the law discriminates between classes so 
that some individuals enjoy more rights than others, 
who seem by comparison to be on a lower level of 
political growth Where this discrimination is 
stronglj marked, the words “ citizen ” and ” sub- 
ject ’ become Mords of praise and dispraise, almost 
like the i\ords “rulers” and “ruled ” For instance, 
it docs seem \iolcncc to language to apply the name 
citizen to the dark population of South Afnca or the 
unapproachablcs in our own country Where, hoiv- 
cicr, representative institutions have struck root and 
the dignit) of human pcreonalit} is recognised, 
though it he dimli , none arc so lo^ hut thej are ad- 
mitted to certain rights and none arc so high but the> 
ha\c to bear certain burdens In States which dcscnc 
to Ic called constitutional, individual mcmbcrc may 
Vc fUlcd citucn orsubjpcl indilTcrcnth, for however 
tl cir connotations msj differ, their denotations arc 
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the saihe In legal parlance even the connotations 
would appear to agree, comprehending both rights 
and duties Broadly speaking, the word “subject” is 
used where the form of government is monarchical, 
■while republicans prefer to style themselves citizens 
In the British Empire we are all alike subjects of 
His Majesty, the ■word citizen not being known to 
English law Amenca, Prance, present-daj Ger- 
•many call their subjects Citizens There are, how- 
ever, exceptions to these propositions, the most 
notable being the constitution of Ireland, which, 
though conforming to the British monarchical type, 
signifies its desire of independence in several little 
ways, one of them being its partiality for the term 
citizen In the title of this senes of lectures it is 
obvious that ‘ citizen ’ must be understood in its 
ordinary literary sense , to satisfy the lawyer s con- 
science, we should translate the title " The Eights 
and Duties of Indian Subjects of His Imperial 
Majesty ' 

■EliEirBirrs of 'Bociai, 'Well-beino 

But we have not still got to the heart of the 
meaning of the e^spression " citizen ' To do this 
we shall have to consider his relation to the State 
At one end a certain school of thinkers, typified by 
the militarists of Prussia, now happily discredited, 
hold that the State is everything and the individual 
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citizen nothing At the other end the anardhists 
exalt the indiTidnal so high that the> have no use 
for the State at all, oi e\en if they find room for it 
in then theory, confine it within the narrowest pos- 
sible sphere Neither of these extremes finds much 
favour with political philosophers in gcneial These 
steei a middle course and regard the State and the 
citizen as bound each to the other hy an intimate 
relation The State exists to promote the highest, 
moral welfaie of the citizen Mazzim said that the 
aim of the State should lie the deiclopment to the 
highest possible pitch of all the powers and faculties 
of the citizen Now this all-round development, 
that IB to say, the growth of each citizen to the full 
lieight of his moial and intellectual stature, is pos- 
sible only m a commumtj which itself stands on a 
high leiel of cuUuic and iirtue It follows that the 
welfare of the induidual can be best promoted only 
when it is held in due subordination to that of the 
conmiuiiity, and amongst Ins highest attributes is a 
readiness to sncnficc lumscU for the benefit of his 
fellow men This makes it essential that eierj 
citizen, in orde^ to realise himself fully, must have 
an intelligent appicciation, not onlj of what consti- 
tutes his highest moral welfare, but of those some- 
what more remote and complex conditions which 
make up the highest moral welfare of the community 
A careful writer has brought together under certain 
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heads these necessary elements of social Tvell-being. 
They are : 

1. Security of person, property and reputation. 

2. Freedom of speech and action. 

3. Sanitary conditions of life. 

4. ^ Good and cheap education. 

5. Religious toleration. 

6. Light and fair taxes. 

7. Good times in Industry and Commerce. 

8. Efficient public administration. 

9. Decency ol life in all ranks and classes. 

10 . N ational defence and honour . 

JoDGME.s'T i.x Public Affairs. 

So stated, these elements sound more abstract 
and difficult of comprehension than they really are. 
The ordinary man may not be able to discourse 
clearly and learnedly about them, but he would 
almost certainly and as if by instinct know when he 
has them and when he misses them. Nevertheless, 
in countries which are democratic or aspire to 
be democratic, they become topics of everyday 
discussion and objects of solicitude to public organi- 
sations as well as workers of all grades. The train- 
ing of a citizen caimot therefore be complete 
unless it includes a preparation not only to under- 
stand but to value and promote these constituents 
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of social welfare As has been said rfirSadj , 
true citizenship means on the ethical side the spirit 
of self-sacnfice for the benefit of the community, in 
other words the quality of public spirit which in 
small matters and in great inclines a man habitually 
to prefer the general good to his own whenever they 
conflict But there is also an intellectual side to this 
preparation which is not less important — the sound 
practical judgment which enables one to know the* 
true from the false and the good from the bad and, 
more difficult still, the true from the plausible and 
the good from the attractive Public aflairs are so 
complicated and many-sided nowadays that few 
educators of the public, politicians, journalists or 
professors, approach them without bias, whether 
conscious or unconscious , and every person entrusted 
with a vote, that is, with a share, however small, in 
the government of his community, must cultivate the 
faculty of hearing all sides of a question and coming 
to decisions based on commonsense and without 
reference to passion or BeU-intcrcst It is commonly 
said that the Englishman is distinguished among the 
nations of the 'w oxld for possession of this sound 
practical judgment, and that he is much less liable 
to be earned off his feet than other people by mere 
claptrap or appeal to passion "We cannot judge how 
far this BUpenonty is duo to natural disposition and 
how far to the practice of real self-government during 
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some denturies. Anyhow, while still we are on the 
threshold of democratic institutions, it is well to 
realise the supreme importance of cultivating this 
quality as a fundamental part of the citizen’s equip- 
ment iind the duty that rests on those who can 
influence the thought and action of the first genera- 
tions of enfranchised Indians, of bringing them up 
in habits of patience, reflection and sober study. 

What do we mean by “ The State ” ? 

In ordinary language no distinction is observed 
between the State and the community. In this 
branch of our subject, however, it is necessary to 
make a distinction. We said that the State has no 
right to exalt itself to the point of neglecting or 
suppressing the individual, but conceded such supe- 
riority to the community. The community is the 
whole, the State is that part of it which, with its 
express or implied consent, is organised for the 
management of public aflairs. Its numbers are 
indeterminate; the functions of its members range 
from actual administrative authority to criticism or 
influence in certain recognised ways. These mem- 
bers are drawn generally from a limited section of the 
community and very rarely from all sections. The 
more democracy spreads, the larger the number of 
people comprised in the State. In fact, if we could 
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conceive democracy carried to the farthest point 
and a modern political community brought within 
manageable numerical limits, the State might be 
co-extensive with the community In many situa- 
tions the State acts as an intelligent and faithful 
agent of the community; in many it notoriously 
does not When speak of subordinating the moral 
•welfare of the citizen, ne mean subordinating it to 
the moral welfare of the community and not to that ‘ 
of the State , when we speak of the highest de\elop- 
ment of the community , we dehberatively exclude the 
State and its members as such from consideration 

“ Rights ” and “ Duties '' 

"We now come to an examination of the way 
in which rights and duties stand to each other At 
first sight they contrast sharply, rights being your 
gam and other people’s loss, ■while duties are other 
people’s gain at your expense Lawyers say that 
every right belonging to a man implies an act or 
forbearance ■which he can compel from others or the 
State, and every duty is an act or forbeaianco 
winch others or the State can compel from him 
A closer relation can be seen to exist between tlio 
two They may in fact be the same thing looked 
at from different points of Mew For example, the 
franchi'^e or the power to \ote at a parliamentary 
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electioa is a right conferred by the law nn 

possessing certain qualifications il l 

man is free to exercise this right' ® 

Bnt ‘here are some countriefin 

must go to the poll i?.;i ^ voter 
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visited in 1922 to plead W rt, ^hioh I 
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Whether the “o for my 
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means of settiL ^''^’-amentarv ? ‘ 

Pmgress in con t- ® guestin ^ ^‘^oussion 

had an in, « 1920 .’nT® ‘he 

our 

'^Pemtion fmn, .'^"^'’ed by the I value. 

" ''.’■v^'.v negative ' ® ‘h “op. 

'“‘\'o--‘vdth like hJV ''motion. 

‘““'^haucoc.^^vv.Il nev,. 
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will learn more and more that an election is ^ ‘time 
not only for fun and excitement but also for exer- 
cise of real political power, slight though it be and 
shared with a multitude of others. Education, 
especially elementary education, is another item 
which is both a right and a duty. If the State — 
say in England or Scotland — can punish a parent 
for persistently refusing to send his child to school, 
the parent in his turn may compel the State to. 
provide a suitable school for his child wdthin a certain 
distance. How far arc we in India from such a 
state of things, notwithstanding all the fuss that is 
made about compulsory primary education in cer- 
tain areas? Our next instance will sound strange 
in tins country. It is taken from the constitution 
of the new German Republic. One of its basic 
ideas is that every citizen is bound to do work on 
the one hand and on the other is entitled to liave 
work found for him or in the absence of work to 
be maintained at State expense. It would be too 
much to say that these ideals had been realised or 
that cfiicicnt institutions Iiad been devised to secure 
them. But they have gained a definite foothold 
in the minds of those wlio regulate the activities 
of tlic State, and it is only a question of time and 
ojq>orlunily for them to be translated into daily 
I'r.ncticc. On the otlicr hand, what is tlic state of 
opinion in our country? Wlint would Iiapjxin to 
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the legislator who proposed seriously that every man, 
howsoever rich, should do some work every day? It 
need not he manual labour, for now it is admitted 
everywhere that brain workers are as useful and 
necessary to the community as any other workers. 
Idleness is not censured by our public opinion as anti- 
social; the fact that some ancestor worked hard in 
his time is held sufScient to exempt from toil gene- 
.rations of his posterity. One of the merits, not 
fully understood by the public, of Mr. Gandhi’s 
charha creed is its universality, that is, its appli- 
cation to the rich as well as to the poor. From 
this standpoint its error is that it ignores intellectual 
labour. Still there lies behind it the idea that every 
one must contribute useful labour of some kind to 
the common stock of society. The practical conse- 
quences of such a doctrine would be so revo- 
lutionary that its introduction into our polity would 
be fiercely and stubbornly resisted by the influential 
part of the community. Why, beggary is quite a 
respectable profession among us, and some who 
practise it assure me that it is even lucrative. We 
have also that large class of people in picturesque 
robes, sanyasins and jahirs, who do no stroke of work 
from day to day, but still think that they have a 
right to levy a toll on the toil of others. Some of 
these are re.ally learned and pious people whose 
teaching and example Ecn’c certain spiritual needs 
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of the community But the bulk of this class, 
■whose number runs into hundreds of thousands, are 
pretenders, practising beggary under a thin disguise 
of religiosity But if work as a duty is not }et 
recognised among us, work as a right to which the 
individual is entitled from the State is still the dream 
of a visionary Unemployment may be ne\er so 
acute, but jou cannot go to the State and saj, “I 
am without work and hungry Employ me or feed 
me " Just think how far we are behind those 
advanced communities in which not only is the 
State bound to find work for each citizen, but it 
undertakes to find him the precise work for which 
he 18 most fitted and through which he can render 
the greatest sen ice to his fellow-citizens. 

Bights end in Duties 

We have now come to a third sense in which 
rights and duties are inter-rclatcd, and in one respect 
it 18 more important than the other two It has 
been well said that rights arc not of much use unless 
and uuUl they xipcw \wtw T:be eitercise o! 

our rights, when pursued -without reference to those 
of others -would obiiously disturb the harmony of 
society To secure the happiest result for the com- 
mon welfare, it IS not cnouglt to refrain in a jealous 
or grudging spirit from trespassing on tho domain 
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of others. An active solicitude for the feelings of 
others, with a readiness when necessary to stand 
aside to let another pass, is an essential part of the 
ideal citizen’s character. Our forefathers seem to 
have recognised this subordination of one’s self as 
lying at the very root of a well-ordered nature ; the 
word ’’ dharma ” certainly lays more emphasis on 
duties than on rights. The reversal of this 
. emphasis, the clamour that is so audible on all sides 
for rights, the whole category of duties remaining 
almost forgotten in the background, is, let us hope, 
only a passing phase in the transition of a caste- 
ridden into a democratic polity. But this transition 
is likely to last for some generations: and within 
that period, as well as after it, we cannot afford to 
have our national character warped from its true 
quality by a failure on the part of teachers and 
statesmen to enforce the lesson that the habit of 
excluding duties from the range of one’s ordinary 
vision and allowing it to be engrossed by rights will 
inevitably make us seekers of our advantage to the 
detriment of others and in the end convert us into 
selfish tyrants and oppressors. Is • not this habit, 
cherished for generations, responsible for the social 
pride* and snobbery' of the west and the more odious 
arrogance of caste in India? There are spoilt com- 
munities as there arc spoilt children. Noblesse 
oblige applies all through life. The freedom of the 
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press, for instance, — T^bat would it be but a source of 
untold evil if tbc conductors of papers and producers 
of books accepted no standards and obeyed no laws? 
Tbc case of thoughtless and irresponsible youngsters 
who attend public meetings is simpler and more 
striking Public meetings are the life breath of 
democracy Tlicj are a quick and sure means of 
political education Thej create tbc public opinion 
on l^hlch tbc policj and action of go^ernment are 
based To make them difficult, to debase their in 
fiucnco, and mar tbcir value as indications of un- 
fettered thought IS to coirupt the very fountain of 
dcmocrac} and make a mocKcrj of tbc freedom of 
the people And jet, through the unchecked license 
of the ro^\d> elements in our juvenile population, 
certain opinions and ideals, not fashionable for the 
moment but perhaps of great value, arc denied this 
clcmcntarj form of scU-cxprcssion This practice 
ma} bring temporar} advantage to the dominant 
faction, but bj its ver> nature, it tends to become 
indi^cnnuinlt and uould soon make public discus 
Mon and the di*Jco\crv of the right line of action at 
am inoininl imjiossiblc AH parties must combine 
to duvcourigc and evtn resist the gro\\th of this 
VICIOUS hihil If it liccoines ntetssarj to appoint 
n Will di ciplmwl lK>dv of stewards or guardians of 
pubhe HUM lings, tlu ncctssilv inu^^t Ikj met in th( 
1 h I inttri-HiH of till commiinilv In tlic diclionirj 
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of uuiAei’S of our youth the right to attend a public 
meeting is synonymous with the right to disturb 
and break it up. It would be an evil day when we 
had to abandon the right of meeting for fear of a 
few rowdies. !What a fuss we make when by order 
of the executive government a magistrate prohibits 
a meeting or the police forcibly disperse it 1 So 
long as an elementary right is violated or denied, 
it does not matter by whom. Occasional exuber- 
ance of animal spirits may pass; entire masses of 
men drunk with the spirit of war may get out of 
control in national crises ; but if we seriously mean 
to cultivate a capacity to manage public affairs, we 
must no longer allow meetings to be broken up by 
a few turbulent spirits who take up strategic posi- 
tions or popular elections to be disfigured and 
vitiated by manifestations of hooliganism whether 
voluntary or hired, which till a few years ago were 
confined to Pondicherry, bnt are now becoming 
familiar at our own doors. 

What is a “ Eibhi ”? 

This is a convenient place for considering the 
nature^of a right. In its essence a right is an 
arrangement, rule, or practice sanctioned by the law 
of the community and conducive to what we have 
already described as the highest moral good of the 
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Citizen Mark the expression ‘ la^ of tbe^^ com- 
munity ’ It leads to the second important cha- 
racteristic of a right It IS known to the law of the 
land and is, therefore, enforceable in the courts, 
either against the State or against other citizens In 
other words, if a right be violated, the aggne^ed 
party has remedies open to him at law by which he 
may obtain satisfaction In the third place a 
citi/en’s right, such as we are considering, is not of 
the nature of a monopoly It must be open to all 
citizens If at any time it be not so open, it must 
bo capable of extension to the entire body of persons 
comprised in the jurisdiction of the State The fran- 
chise in India, for example, though inordinately res- 
tricted to-dv) , IS destined to become the property of 
V wider and wider circle of citizens coramensurato 
with our onward march in political evolution Can 
we saj this, for example, of the political franclusc 
in South Africa or Kenji ? There we find people 
of one race or colour m cxcluBnc possession of it, 
and dcnMng it to a majoiitj of the population on the 
ground of a difference in race or colour In fact, I 
have nlwa\p felt the grcatc'it difTiculU in apphing 
the word “ dcmocraci ” to these States Whether 
wc con‘»ulcr the actual features of their pohtj or llic 
ideala that shape tlicir evolution, lliej must uc 
clashed among the narrow oligarchies of the world 
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Ideals shape a People 

Pray do not consider that it is irrclerant or nn- 
profitable to studj the ideals that shape the evolu- 
tion of a people It is of course possible to stiess 
the ideal and duell upon it all the time, so that the 
immediate steps seem pitifully small and the uoiild- 
be leformer is paralysed by the thought of the vast 
undone I have even known the smallest innova- 
tions in our religious and social practices lesisted 
with all the lesoiiices of dialectic and antiquarian 
lore by those who brought conflicting ideals before 
your puzzled mind and called upon you to make a 
choice between them befoie you ventured to question 
the eMsting oidei But merely because a clever 
man may confound you with a variety of ideals, you 
must not lose sight of a cleaily grasped and ennob- 
ling ideal In fact in this world of ceaseless flux, 
an ideal is the only fixed object, the only reality 
Without a refeience to it, no compaiison is possible, 
no due appraisement,, no takiijg stock ol wIieu® - 
actly we stand Let me illiistiate my meaning by 
a quotation from the writings of Sir Henry Jones 
which bears on this very point In a woid, e\ 
cept in«tlie light of what is to be, they can pass no 
judgment on that which is , without such judg- 
ment there could be no object of desire, no end to be 
attained, no motives of action, and therefore, no life 
8 
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It is not necessary, it is not even possible to (-ot aside 
ideal conceptions in the affairs of citizenship, in 
order to deal ivith hard and practical realities. True 
insight into statesmanship does just the opposite. It 
catches the gleam of the struggling ideal. Now I 
wish to universalise this truth, for I think it is appli- 
cable to the rights of men as well as of children. 
Static categories .arc wrong and misleading in all 
human matters The State must never refuse to 
accord present rights except with a view to the 
future. It must never limit them to the mere pre- 
sent. The mere present is never the true present 
where man is concerned, for he is always in the 
making of what he can become, Ids end is his true 
sell and full nature, attained perhaps never, but 
always atlaining, always operative, ulwaj's deter- 
mining wbal he vcnly is and docs. For the State 
to arbitrate on a citizen’s right from a static point 
of view is to deal with roan as he never is. In its 
decisions it employs a criterion which misleads. 
This is a cardinal principle of wise statesmanship, 
and when Great Britain deals with India or with anv 
umicicloiiod nktionality, it cannot keep it too cons- 
tantly in view." 

Tnr. ripriMwTAmx or 11101175 
Is there a dearly defined ideal of rights and 
dutic*. which the Britidi Go^crmncnt in India and 
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our legtslatois may keep m constant view ? I ven- 
ture to think that the present constitution of the 
Geiman Republic will well repay careful study and 
ren ard our quest The table of rights embodied in 
it IB fuller than any which is found in other modern 
constitutions Though born m an hour of acute 
national distress and humiliation, it is the result of 
thorough discussion among i anous schools and repre- 
sents a just blend of idealism and practical wisdom. 
I am far from saying that the German people are 
in flee and uninteirupted enjoyment of these rights 
or that they have devised an efficient body of laws 
and institutions which we could copy for the realisa- 
tion of these lights Such an asseition would be 
absurdly wide of the truth But our enquiry in this 
course of lectures, vtz , the ‘ Rights and Duties of 
the Indian Citizen,’ will be materially assisted and 
even properly guided by a preliminary survey of the 
status already laid down for tlicmselves by a people 
in the vanguard of human experience Let me now 
lead these rights and duties I have changed the 
order to suit mj purpose and omitted some items 
which are rather vague Rights are placed under 18 
heads, .one of them with seieral sub-heads 

1 Liberty of the person 

2 Liberty of moiement and settlement (within 

the State). 
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3. Libeity of raigiation and the right to die pio- 
tectiOQ of the State 

4 The iiiMolability of one’s house 

5 The right of property. 

6. Fieedom of belief and conscience. 

7. Sanctitj of piivale coircspondence through 

the post, telegraph or telephone. 

8. Freedom of expression of opinion. 

9 Equal eligibility foi office 

10 Equality before the law 

11 Freedom of public meeting 
12. Freedom of association 

33. Fiecdom of contract 

14, Freedom of tiadc and indu5.tr> 

lo. Ficcdom of mairiagc. 

3(). The frnnclu<^c. 

17. Education till the 18lh jenr 

18. Worh. 

Tins l.isl Iicad has some interesting aspects. 

In India the labourer has not attained the position 
duo to him. Eicii (hose who chaminon Ins cause 
are suspected of reioliitionarj tendencies and de- 
nounced as enemies of indiistiial growth. The ordl- 
mr> student, therefore, will lie introduced to jfworld 
of str.uigo ,tnd Ixild ideas, when ho learns of what 
laliQur has achu’Vcd in western lands. Mention lias 
nlreadv lucn made of the right that each citiren Ins 
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to tlie'noiL foi flinch he is most fitted or in the 
alternative to maintenance at public expense The 
woiking man is furthei entitled to insurance and old 
age benefits Then there is a right to take part in 
industrial oiganisation This flould lequire elabo- 
rate explanation Suffice it here to point out that 
in Gormanj the flhole body of peoiile engaged in in- 
dustrial occupation is organised so as to foim a regu- 
lar part of the goiernment of the countiy In this 
organisation flhicli forms part of the governmental 
machinery, each indixidual workman has his part, 
however small and humble Then he is entitled to 
a dwelhiig and, it he has a family, to a homestead 
suitable to its wants In ordei to piovide such 
dwellings and homesteads landlords have been placed 
under an obligation to develop their lands so as to 
be of the greatest possible use to the community 

And of Duties 

Coming now to duties, it is a compaiatively 
small list, but each item is a large category 

1 Sbaie of public buidens — taxes, cesses, rates 
^ and so on 

2 Honorary office, c g , Seiviee on Municipal 

boards 

3 Military Service 

4 Elementary education 
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5 Franchise 
G Work 

You wiW undei stand how these hst three items 
come both under rights and duties 

Lses of a Declaration of Eights 

Authorities are not agreed as to the exact ^alue 
ol a declaration of rights like the one from which I 
have drawn in the constitution of the Geimin Ke 
public Nearly every modern constitution has such 
a declaration British writers, however, have 
doubled the wisdom and necessity of embodving the 
legal rights of the citizen as a part of the political 
constitution It must be remembered tint tlicv 
have no belief even in a written constitution Prof 
Dice), who'?c authority in lhc«c matters is second to 
none, insists tint wlnt is required for the protection 
of the citi/cn IS not a form il statement of Ins righto, 
but the provision in the ordimrj law of the land of 
Kintihlc remedies to which ht mav resort whenever 
nnv rigid is infringed or taken awav He shows bv 
an arrav of faefs and hv indisputable reasoning on 
them that in (ireal Brit iin vvhieli knows no declara- 
tion of nglils, more ind surer Ugal remedies are 
availabU to the apgrnved citircn than in countries 
wlun the individual *• rights arc sohmnlv set forlli 
in writing and tint m eon‘'fqmnrc llitri i more 
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indiviJlual freedom enjojed in dailj life by the Biitish 
citizen than bj the citizen of states avowedly repub- 
lican, and that not only in noimal times but even 
during national exigencies, such as the great wai 
Of the component paits of the Biitish Bmpiie, the 
Irish Free State is the only one which includes with- 
in its constitution a guarantee of indiiidual rights 
It IS easy to understand this departuie from the Bri- 
tish model in a country wiliich has had to pass 
thiough unpaialleled stiuggles to Dominion status, 
and wihose people have bitter memories of elemen- 
tary rights curtailed, trampled upon and even denied 
dm mg considerable periods 

But if a declaration of rights cannot ensure the 
enjoyment of individual liberty and is not indispen- 
sable, it still bas its uses and great uses too It is a 
great instrument of political education As a winter 
on the German constitution puts it, it gives the 
juridical background of a people’s public life, in 
other Wfords the fundamental legal and juridical 
notions upon which political institutions are based 
In the distractions of public life, m the busy inter- 
action and conflict of diverse interests, an umn- 
structed person, concerned only with his own minute 
aspect of affaiis, is apt to forget, even if he knew, 
the fundamentals of political action, the proprieties 
which may not be violated, the guarantees of justice 
and fairplaj winch must never be brought into 
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jeoinidj An '\rticle in the constitution to 1/111011 1 
L^\e imde frequent allusion lequnes that 
ever} student, when he lenes school in Ins 18 th 
jear, should be gncn n copj of the constitution 
Surel} much maj be expected of a genention uhich 
from earl} boihood has been made familiai uith its 
legal rights and duties, and has, Miidl} present to 
its consciousness a definite ind cleaii} uoided 
standard b} uhich all public action should be judged 
It Mould know, as if b} instinct, and resist b} e\er\ 
mcanb in its power, as soon as an} law was proposed 
which threatened an} of its pninar} pniilcgcs If 
an exeentne officer trespassed on an} of the liberties 
which the people In\c been taught to cherish as then 
birthright ho would speediK be brought to book 
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of citizenship. I felt utterly humiliated when I 
read the proceedings of tlie Assembly and for a mo- 
ment wondered whether it would be wise to put more 
law-making power, more constitutional authority 
into the hands of a body who knew so little about 
their business. If every candidate at an election 
and every voter had read a declaration of rights half 
a dozen times, India might be a safe home for demo- 
cracy. That is a suggestion for the professor and 
the schoolmaster to consider. 



LECTURE II 


Liberty of Person and Liberty of Movement. 

Restrictions not justified. 

Before the several rights or liberties are taken 
up for consideration, a few general observations 
must be made which it will be useful to remember 
during the whole course. No riglit can be enjoyed 
by any citizen without restrictions. Tliesc are 
imposed for the benefit of other citizens and of the 
whole community. They fall into two classes, those 
which are common to all civilized communities and 
those which are peculiar to India. The former are 
well known to students of law and are found all over 
our statute book, especially in the Penal Code, ^fost 
of them hear the stamp of social necessity on their 
very face and arc unobjectionable. As a rule I do 
not propose to, deal with them. My business is 
rather with the second class, those which arc not 
parnllclrd rl«cwbcrc or are paralleled only in 
what may he called backward or diseased com- 
nuinitics. Regarding each such restriction, wc 
may well ask what special circumslnnccs justify 

i 
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it in this country, and i£ no satisfactory 
justification is forthcoming, we may demand 
its repeal It mil be found, however, that the exe- 
cutive government are ready to defend every res- 
triction as necessitated hy the conditions of India 
These conditions, as stated by the executive, gene- 
rally involve some censure or unfavourable comment 
on the character and habits of our people, and so it 
is easy to understand the warmth and bitterness of 
every debate on these restrictions We shall find 
as we proceed that these restrictions place arbitrary 
and summary powers in the hands of executive 
officials, who are thus enabled to abridge or suspend 
the primary rights of the citizen, that they are 
tempted to use these powers not only during the 
emergencies for which they are meant, but on com- 
paratively slight provocation and without a due 
sense of responsibility , and that the injured citizen 
Ins on such occasions either no remedies or only 
sindowy remedies against those who have injured 
him 


SiuL Words dot how Difi'erext 

It* IS urged by the apologists of the executive 
tint some of these exceptional powers are analogous 
to those w Inch exist in English law and are fre- 
quently embodied in the same legal phraseology. 
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Yes , there is much p^nty of hnguagc and some simi 
larity in the substance of the restrictions But you 
would be wrong to infer from this parallelism that 
the individual citizen in India actually enjoys the 
same amount of liberty as the individual citizen in 
England Not by any means, for while in England, 
owing to the constant vigilance of the courts and 
the power of resistance of the individual citizen, the 
cxeculne aie kept well in check, heie the weakness 
of public opinion and the comparatively restricted 
sphere in which even our courts nork render the 
executive too free of control Take, for instance, 
the law of sedition The language of section 124-A 
and similar provisions of the Penal Code is a copy, 
as nearly as may be, of the hnguagc of the English 
h'rt of sedition But ^^c 1 now only too wcW that 
•uhilc that law in England is brought into operation 
with the greatest caution and the c\ccuti\c bear a 
lot of pro\ocation before tlicj resort to it, in India 
there IS almost notlnng bj way of free criticism 
winch the cxccutuc do not resent and, if only they 
care, do not nho bnng up licforc tlic courts Take 
agun the sanclitj of prnatc postal correspondence 
It must be admitted that exigencies of tlid State 
ma\ require that certain people’s personal letters 
•should l)L intercepted and examined In England 
the force of public opinion is so strong that 
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no Secretary of State dare order it in any 
particular case unless he was very strongly fortified 
by the circumstances. You all know how frequently 
that power is used in this country. Of course when 
challenged they generally deny the fact — or they 
prevaricate. But we know, not only from our coun- 
trymen, but from English visitors to this country 
somewhat partial to our political movement, well 
authenticated instances could be produced of the 
executive having interfered with private communica- 
tions upon comparatively slight provocation. 

Some Bad Laws Ebpealbd. 

f 

Before I pass on I must mention with gratitude 
and gratification the fact that in the first days of 
our reformed constitution there was such co-opera- 
tion between the executive and the members of the 
central legislature that wo could induce them to 
undertake a fairly large measure of ameliorative 
legislation. Many repressive laws were repealed. 
Some no doubt were left on our statute books. But 
we cannot forget, and I will implore you never to 
let your vexation or resentment carry you so far as 
to forget, that there were a great many enactments 
which the executive at that time were willing to 
repeal and did repeal. I will read a list of these ; it 
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IS really impressive The Bengal ^lartial Law 
Begulation X oi 180i, a similar Madias Regulation 
Tn of 1808, State Offences Act XI of 1857, the 
Incitement to Offences Act VII of 1908, the first part 
of the Indian Criminal Law Amendment Act XTV 
of 1908, the Press Act I of 1910 and the Auaichical 
and Re\olutionary Crimes Act XI of 1919, otheiwise 
known by the name of the Rowlatt Act Besides 
repealing these enactments, the Go\ernment under- 
took., \Mth the full consent, I am happy to say, 
of the representatives of the Euiopean communitj, 
to remove most of the racial distinctions between 
European and Indian uhicli liad been permitted too 
long to disgrace our statute book Tliere are foui of 
these discriminations still remaining, but tlicy arc 
compaiatnclj slight and certainly do not constitute 
a deduction from the credit tliat I ha\c given 
m tins somcvvlnt brief survey Then nc have 
another jmpoitant fact to clironiclc before wo 
leave tins part In 1923 tlic Assembly enact- 
ed .1 {.crlain provision icgaiding the Habeas 
CoipUij which has removed tlic verj serious 
defect tint v\ as left m that part of our law . Until that 
jear tlic Iligli Courts in ourcouutrj could no^ issue 
writs of Hubcus Corpus m favour of Iiuhaii rcsuluits 
outside the Prcsidcncj towns; that giiji h\s now l>ccn 
filled up. Ihn IS no small jxnnl, as iinu) will 
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testify who have experience of the practical w'orking 
of the law here. 


Tribete to the Judiciary. 

We have now to take up the several liberties in 
order. In the natural order liberty of person comes 
earliest of all, and curiously enough, it is the one for 
which the greatest struggles have had to be gone 
through. What is this liberty of person? Stated 
briefly and without an attempt at legal precision, 
which, if I aimed at, I could not reach, not being a 
lawyer, the liberty of person of an individual may bo 
stated in this way : No man can be restricted as to 
bis person unless it could be shown that he was 
charged with some offence and had to be taken to the 
court for trial or that, the trial being completed, he 
had been convicted and sentenced to imprisonment. 
No exceptions are permitted and the English law, it 
is claimed by its exponents with much justifiable 
pride, has left no gap at all as to the remedies at the 
dispo.sal of the individual citizen whenever he feels 
aggrieved on this matter. The remedies are three. 
The first is Hahea.s Corpus, then prosecution of 
the aggressor and thirdly, civil action for damages in 
a court of law. You will see at once that all these 
remedies arc only obtainable in courts of law. At 
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this point it will be most convenient to pay a tribute, 
certainly not of much value as coming from me, but a 
tribute nevertheless which every one of us must pay 
in our hearts, to the high character and independence 
of the English judiciary Judges in England for 
many centuries have considered it their privilege, 
nay, indeed their primary duty, to protect the citizen 
against the aggression of the King and his officers, 
and they have never hesitated to throw round him 
their protection, mighty and infallible as it was, 
whenever the executive threatened to get out of 
hand In fact it is asserted that much of the liberty 
now enjoyed by English people is a icsult of judge- 
made law I am no great judge of the matter, 
but I tell jou the general \euhct of the people 
when I say that in this country the judiciary have 
not maintained the same higli level of vigilance in 
protecting the indnidunl citizen Tlie causes it is 
not for me to enquire into, nor will I say anything 
about the judiciary or its personnel Tlicy lm\e 
rccentlj stiffened tlic law of Contempt of Courts in 
this countrj I must therefore impo'^c some restraint 
on mj tongue* Nevertheless, I think it would not 
be unfair to saj that in that tjpo of cases which wc 
geiitnll} call political, Ihcjudicnrv in tins country, 
for na'^ons not difficult to giic'^s, lia\c been more 
anxious to snnpatln^-c with the oUiludt' of the cxcui- 
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tive than with the plight of the oppressed citizen 
When I have made that remark, I am fully 
gratified, and perhaps I shall cany jour judg- 
ment with me when I say that, although ne may 
have some legitimate ground of complaint against 
the courts in this land, we ought to lecognise that 
they are our only shield against the oieigrorvn 
executive in this country, and that it will not do for 
us, howeier swayed by passion and by disappoint- 
ment, to take any part in that iconoclastic noik 
which IS afoot of reducing the prestige of the judi- 
ciary Their independence is an asset of incalculable 
value in our onuard political evolution The more 
they are protected from the criticism of the execu- 
tive, the higher ue esteem them, the more ue shall 
find help and co-operation from them, aluays 
■nithin the limits of law of course, whenever 
wc have to grapple with the executive It is 
tliej and the} alone to whom we to look 

in this matter, and one wonders how light- 
hearted our public men must be when they 
pronounce hasty and rash condemnation of the ex- 
cessive salaries paid to the judiciary ' They may be 
e\cessu.e from any point of view you please, hut you 
have to consider tins matter with exceeding care and 
circumspection Yon cannot touch the salaries 
of the judiciary without at the same time eircctin" 

e 
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a general all round reduction m tlie ‘^alarie'? of tlie 
highest officials If you lower the standing of 
judges — they are human beings like ourselves, 
they have families and standards of living — if you 
make it difficult for the strongest and wisest and 
most independent-hearted men at the bai to take up 
these positions, you would fill them with a second- 
late set of men to whom promotion to executive 
appointments, to commissions of sorts and other 
preferment will be too strong a temptation A 
judge, when once he is promoted to that seat, ought 
not to ha\e to look to anj thing higher He is there 
to la> down the law, fearless of the executive, not 
open to a bribe, not open to the least suggestion of a 
temptation Beware how >ou touch cither the 
prestige or the character or the privileged and 
lionourcd position of courts of law 

And to Tnr Bah 

I et me add a word about the bar Tor no 
judiciarx can function at its topmost lc\cl unless 
there l)c a strong and indcpondcnl bar from whom 
not onU are llie judges chosen, hut to whonkand to 
whose sunpalhj and support thc^ ln\e constantly 
to l(X)k in thoir work 1 Imo Romftimfs indulged 
m strong criticism of inj fnendb of the bar 0|)cn 
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to critioism they certainly are, but let us acknowledge 
that if the judiciary, whose paramount position in 
the public polity I have already mentioned, 
are at all to be maintained in purity, in 
independence, in strength to stand by the 
people, the bar too must be honest, the bar 
too must be treated with consideration, and I have 
never wavered in my feeling that to the bar, high 
and low, functioning whether it be in great cities 
or in mofussil stations, to the bar ot all grades 
the thanks of the public are always due for being 
ready to champion the rights of the citizen against 
the executive. Some, ot course, are by their pro- 
fessional etiquette obliged to champion the executive 
against us. That is inevitable. The assistance of 
the bar must be open even to the executive. 

Bestbictions ; Open Trial Essbbtjal. 

Now let me proceed to mention what I consider 
to be arbitrary restrictions on the liberty of the 
citizen. In our Government of India Act Section 
111 gives the Governor-General in Council a very big 
preiqgative. A written order from him will be a 
sutecient justification for any act called in question 
before the High Court in its original jurisdiction. 
If, for instance, a citizen is arrested and detained 
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^Mthout appaient cause, the officer who cairies out 
the Governor-Geneiar 8 bidding has only to produce a 
^\ritten order, and the court can say nothing there- 
after So there is Section 126 which gives the 
Governor-General or the Governor m Council of a 
Province, power to arrest and detain any person 
suspected of dangeions and illicit correspondence with 
Maharajiis, Chiefs, Zamindars and so forth I 
understand that that Section has never been used, 
but although it has never been used, it will alwajs 
lie there, it will not be repealed easily Then 
thcic arc a whole host of Regulations of which the 
prototype IS Regulation III of Bengal, 1818 That 
Regulation was made foi a certain purpose , but now 
it IS frcquentl> used bj the cvccutnc for other 
purposes Tlic courts here cannot do an} thing in 
tint matter Tlic} cannot issue a writ of Habeas 
Corpus If I am suddtnl} arrested iiiulei one 
of thc'se enactments, there is no use in my going to 
a judge of tlic High Court All be can sa}, after 
turning over tbc pages and seeing tint the order is 
projicrl} drawn up and follows the wording of tbe 
cinctment, is "God help voii," The w.u in wlncli 
tlic«p Regulations Invc l>ecn mod, cspccnll} in 
Bengal, is Fomctlnng to whicli wc can never 
be blind You have to lie in Bengal, c^pc- 

ci ill} 111 East Bengal, to gauge the acutene^b of tbc 
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anguish that pieiails m that haiiied piovmce 
Thousands of people ha\e been dealt uith under this 
provision The original Eegulation contained many 
safeguards foi the propei tieatment of these people — 
allowances to be made to them, their health and 
comfort to be peiiodically reported on,— but these 
safeguards aie sometimes neglected, as Lieut -Col 
Muhany’s report, recently published, will show you 
Courts cannot interfere m that matter eithei It 
rouses the most bitter contention, the w ay in which 
this enactment is frequently used by the eveou- 
ti\ e I behei e the answer they would make is that 
there is teiionsm in the land and it can only be put 
down by similai terrorism on their part, but that 
would be an admission that they worked the regu- 
lation so as to terrorise Then there is the power 
conferred upon the Governor-General in his personal 
capacity undei Section 72 o£ the same Act, to pass an 
Ordinance w ith life for si\ months foi the peace and 
tranquillity of Biitisli India or any part thereof in an 
emergency This power has been used sometimes 
for good, as for instance, when mdontured labour 
was suspended, another time again iciy recently 
wlien Uie Cotton Excise was suspended, but the same 
power is also used for purposes the reverse of this 
Only the other day the Governor-General issued an 
Ordinance, the provisions of nliicli were bodily taken 
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over from the repealed Rowlatt Act, and before six 
months "uere over they took good care that that 
Ordinance should be kept alne by means of an enact- 
ment put on the Bengal Statute Book, which again, 
being opposed by the people and their representa- 
tives, was passed on the sole authority of the Gov- 
ernor It has to be in force for 5 years, and I hope 
our Bengal Legislative Council mil then be 
strong enough to prevent its re-enactment. They 
generally say to us in passing these lavi's, “ We use 
them against the enemies of socictj . Why should 
honest men object^” That is the ostensible ground 
of such action It is expected that tlio men against 
whom tlicy have made up their minds arc to be con- 
sidered by the whole communitj to be guilty persons. 
Tiic cxccutiNO arc satisfied, and \\c must be satisfied 
too) Tlint is the line of argument the) take. Olher- 
viisc, how could the head of the province sa), for 
instance, " These men whose liberty wc interfere 
with arc outlaws. Why should honest newspapers 
and honest publicists erv out? The) arc in no 
danger so long as they arc honest.” There is some- 
thing ab'^olulcly defiant of decency in this statement. 

I w.ant to Know who an outlaw is nowada)s. 
It i*' an oh^olocccnt idea that )ou c.in outlaw any 
person. man, how«fopvcr guilty, is entitled 
to he tried in tlic onlimiy way lyeforc a court 
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of law The executive cannot go and pronounce 
outlawry against him and ash the whole community 
to sit still under it Nevertheless, the Governor 
permitted himself the indiscretion of saying to 
the public that the men against whom he had 
allowed action of this kind to be taken were all out- 
laws Even guilty persons have rights undei our 
law They must be accused, they must be allowed 
to plead, they must be allowed to confront the 
accusers and their witnesses The Court must sit 
in judgment upon the whole matter Another plea 
usually urged is that these powers are seldom used 
except after the most careful examination and after 
the most exalted executive official in the land has 
satisfied himself personally that there is good ground 
for proceeding against the individual The Viceroy 
tells you, the Goiernor tells you, that he has per 
sonally examined the papers regarding every one and 
m his mind there is no shadow of doubt as to his 
guilt If that be the case courts may well cease to 
be Why are the courts there at all? It all that is 
necessary is for the executive to satisfy themselves 
after careful examination, then there need be no such 
thing as a judicial process There is no such thing 
as establishing the guilt of a man. till he has had 
a fair and open trial I will not trust e\en a judge 
if be sits m pm ate and carries on an enquiry 
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according to a special legulation E\en a judge 
maj err, judicial!} minded though he be, if he merely 
examines the papeis and hears onij one side You 
should ne\er tiust that justice has been done till an 
accused peison has had his trial in the regulai uay, 
111 a icgulai couit of law, conducted in the open 

C0MP\TIC InCLAKD 

They saj fmtliei these enactments ha^e a 
paiallel in Iieland The people in Ireland, it is tiue, 
are as much in danger fiom the executive as are 
But e^en Iieland affoids an insufficient parallel to 
the piesent state ot things in India The otlier daj 
it uas an Irishman who said in the AssembI} that 
inhiscountij, e\cn aftei the establishment of Domi- 
nion Home Eiile, theie were laws similar to the laws 
we complain oT in India, restiicting tiie hbcitj of 
person, authorisuig indisciiminate aiicsts and deten- 
tions without an} prospect of trial That statement, 
however, is highl} coloured As a raattoi of fact, 
after the Irish Tree State was established, the} 
pa’^sed what was Known as the Public Safet} Act 
With life for si\ months and then thc^ extended it 
foi a }ear Duiiiig the last few months the} ha^e 
leptaled the whole of this enactment and now tiie 
regular liw pic\ail 8 m Ireland And act }ou must 
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remember that Ireland was disturbed and In • 

a sense ten times more intense than'anvH 
has happened in India. >thing tliat 

Am IN Defence op the White Man 

Our arbitrary laws, however, have 
statute book and threaten to remain tl 
The remarkable thing is that if 
Englishman about these things, he ““ 

as the Home Member said the' othe^^ 
others have said to me in private “ w^] 
people? It is to us the odious nature of 
law is more apparent. It is we who in o 
enjoy the utmost liberty of person, that arl 
that such laws should have to bo made v 
not be shocked, you who have always been 
more than we are.” And yet they pass thj*'^'''^*’ 
and execute them. It is a very difficult T 
mentality to understand ! 

Some years ago, when the Eowlatt Act 
about to be passed in the old Supreme Legislap*'* 

Were 
enemiea 


Council, I expressed siirpriBc that those wlio 
friends of freedom at home should become its 
abroad, and ventured the guess that it was due to ^ 
desire to be forearmed against the expected political 
reforms whicli might endanger the interests of 
Britishers and the lives of their women and children. 

6 
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Of course my remark it the time deeply resented 
by the repiesentatives of the Euiopcan commu- 
nity The researches of a friend of mine iiho 
has knowledge of the English hi\c made iviil 
able to me certain judgments of the Pnvj Council 
in ■which it would appear that eminent judges who 
had to consider such enactments in India and in the 
Colonies have also been troubled in mind and asked 
themselves how they could uphold the suppression of 
the liberties of the subject But they reconciled 
themselves to the disagreeable necessity by a process 
of reasoning somewhat to this effect “ No doubt 
our system cannot tolerate these laws, we shall 
never look at them in England But England is a 
settled civilized countrj These laws are applicable 
to India and the Colonies where a handful of white 
people have to maintain themselves against lawless, 
sometimes violent, people It may well be, there- 
fore, that these laws are required , we cannot impugn 
these from the high academic principles of British 
jurisprudence These un British laws must, there- 
fore, be allowed full operation in those areas ” 

Some JTJDG^IE^TS 

A few striking passages from well-known judg 
ments containing such sentiments must be given 
here — 
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Lord Halsbuiy, L C , said in 10 A C ■'(p~G78)' 
Eeil vs The Queen 

Tlio words ol the statute (to make proMsion 
for the administration, peace, order and good gov- 
ernment of the territory) are apt to authorise the 
utmost discretion of enactment for the attainment 
of the objects pointed to They are words under 
which the widest depaiture from criminal procedure 
as it IS known and practised in this country have 
been authorised in Her Slajesty’s Indian Empire 
Forms of procedure unknown to the English Common 
Law have there been established and acted upon, and 
to throw the least doubt upon the validity of powers 
conferred by those words would have a widely 
mischievous consequence ” 

As to the legality of laws prescribing forms of 
procedure different from those prevailing in England 
and authorising the exercise of the widest discretion 
on the part of the executive in the territories situated 
like India, there have been certain pronounce- 
ments by the Judicial Committee and by the courts 
111 England which it would not be improper to refer 
to at this stage In The King vs Lail of Crewe 
exparte Selgovie, where the question was as to the 
legality of the detention of the chief of a native tribe 
m the Becluiainland Protectorate under powers 
conferred by an Order in Council on the ground 
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that his detention was necessary for the preservation 
of peace within the Protectorate, it was held that the 
detention was lawful and was intra vires of the High 
Commissioner. The Court of Appeal, consisting of 
yaughan Williams, Farwell, and Kennedy, Lords 
Justices, discussed the question whether the Pro- 
tectorate was a foreign country within the meaning 
of the Foreign Jurisdiction Act 1890 and came to the 
conclusion that it was and that the proclamation 
issued by the High Commissioner was validly made 
under the powers conferred by the Order in Council. 

Yaughan Williams, L. J., said: “The idea 
that there may be an established system of law to 
which a man owes allegiance and that at any moment 
he may be deprived of the protection of that law is 
an idea not easily accepted by English lawyers. It 
would be more convenient to our love as a nation of 
liberty and justice to act on the eloquent words of 
Lord Watson in Sprig vs. S'igcau. ... It is 
made less difficult if one remembers that the Pro- 
tectorate is over a country in which a few dominant 
civilised men have to control a great multitude of the 
semi-barbarous.” 

To the argument that tiic Habeas Corpus Acts 
were applicable to the Protectorate and that the 
Proclamation could not effect tlie repeal of the 
Habeas Corpus Act, Farwell, L.J., said : ‘Tt is said 
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that the Habeas Corpas Acts are the bulwarks of 
liberty m our country, but even in the United King- 
dom the Habeas Corpus Acts have been suspended by 
Act of Parliament when the public safety required 
The tiuth IS that in countries inhabit- 
ed by a natii e tube who largely outnumber the white 
population, such Acts, although biilwaiks of liberty 
in the United Kingdom, might, if applied there, well 
prove the death wariant of the whites When the 
State takes the responsibility of Protectorates over 
such territories, its first duty is to secuie the safety 
of the white population by whom it occupies the land, 
and such duty can best be performed by a responsible 
officer on the spot Theie are many objections to the 
government of such countiies from Downing Stieet, 
but the Govoinoi s position would be impossible if 
he weie to be controlled by the courts bore acting on 
principles admirable when applied to an ancient well- 
ordered state but ruinous when applied to semi- 
savage tribes This view IS suppoi ted bj EeiHs The 
Queen and there is nothing contrary to it lu Spiig 
us Sigcau which turns simply on the construc- 
tion of a clause in a Colonial Act and Lord Watson’s 
observations are expressly applied to a colony having 
a settled sjstcm of criminal law and criminal tribu- 
nals, a state of things veij different from that exist- 
ing in the Becliuamland Piotectorate ” 
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Kennedy, L J (quoting tlie words of a para- 
graph fiom an Order m Council of May 9, 1871) 

“ They ought to receive, as Lord Halsbury, L C , 
insisted in delivering the judgment of the Privy 
Council in Eeil vs The Queen (1) with respect to 
powers of the Canadian Pailiament to legislate “ for 
peace, order, and good goveinment, ’ a liberal iiitei- 
pretation in the sense that may rightly be held to 
justify provisions widely differing from those which 
have been made in this country for the same ends 
Such an mterpietation is especially just and neces- 
sary where, as is the case here, the trustee has to 
govern a large unsettled territory, peopled by law- 
less and warlike savages, who outnumber the Euro- 
pean inhabitants by more than one hundred to one ” 
An authontj of a totally different kind, Mr 
Gandhi, who is a shrewd judge of men and never, 
c\en for polemical effect, indulges m harsh or unjust 
censure, wrote recently in the public press 
“The Go\crnment, entrenching itself behind a wall 
of lies and the force of its bijoncts, treats the com- 
plaint with contempt in tlic certain belief that the 
detention and ill-treatment of prisoners are neces- 
sary for the safety of the Englishmen it represents ’’ 
There again is \ahiablc and independent testimony 
as to the probable origin of these laws The English 
people in India arc so ncrxous — it is a state of feeling 
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■with which we have to reckon. We can only hope 
that they have now convinced themselves, after about 
a hundred and fifty years of contact with us, that we 
are not barbarous and that we are not thirsting for 
the blood of their wives and children — that it would 
be a sad day indeed when they confirmed us in the 
belief that, so long as they stayed in this country, 
our liberties must be curtailed in these arbitrary 
ways. Then there would be no room for suspecting 
whether we are ever going to get Home 
Eule and Responsible Government. It behoves 
them — I appeal to them in all solemnity — to bring 
Indian affairs within the influence of British law and 
British jurisprudence and not to keep us any more 
under barbarous laws, suitable to Beohuanaland or 
Basutoland but entirely unsuifed to India, which 
they have solemnly sworn through their King and 
Parliament and through every channel of authority 
in England to take along the path of the evolution 
of Responsible Government until it is fully establish- 
ed. 

Rr.or.NT Anti-Indian Leoislation in Burma. 

Let us now examine the second most important 
right, which is closely allied to tire liberty of person, 
n.amely, the liberty of free movement and settlement 
in am part of the State. This is recognised in all 
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jurisprudence — a citizen is fiee to move about in the 
State and he is also free to settle where he pleases 
Of course, there are some people whose liberty is legi- 
timately curtailed For instance, there are criminal 
tribes here uhose free movement ve curtail There 
aie people who come under Section 565 of the 
Cr P C , whom we restrict as to their movement 
There are also one or two other cases vherc legitimate 
restrictions have to be imposed upon the free mo^ e- 
raent of people Otherwise the citi/en of an ad- 
vanced state IS generally unhampered So we were 
shoched the other day when His E\cellency the 
Viceroy gave his assent to the enactment in the 
Buima Legislative Council called the Burma Crimi- 
nals E\pulsion Act, by which certain Indians 
amongst other classes of people convicted of offences 
could be Kept out of Buima altogethei In the 
Assembly this matter was discussed the otlior day, 
and its constitutional aspect was also examined, as 
it had been examined in Burma Some spokesmen 
of Go\crnmcnt piofesscd to be surprised that such 

questioned by enlightened Indians 
A Comparison 

Just listen to some passages from tin constitu 
fions of otlicr countries in winch it is prouded 
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expressly tliat the citizen must be permitted fieely to 
move about and settle uliere be likes within the 
State The United States Association has this pro- 
vision “ Citizens of each State shall be entitled 
to all privileges and amenities of eiti/ens in the 
seieral States" — which, I understand, does include 
this right of free movement and settlement The 
lleMcan Constitution “ Eieri one has the right 
to enter and leaie the republic, to travel through its 
territory and change his lesidence without the neces- 
sity of a letter of security, passport for safe conduct 
or any other similar requirement ” Australia “A 
subject of the Queen’ — no citizen, mind you — “resi- 
dent in any State shall not in any other State be 
subject to any disability or discrimination which 
would not be equally applicable to him if he wore a 
subject of the Queen resident in my other State ’’ 
The German Constitution provides “Every 
German has the same rights and duties in any State 
of the Eeich as the subjects of any other State All 
Germans enjoy the right of domicile within the whole 
Reich Every one has the right to stay in any part 
of the Realm that he chooses, to settle there, to 
acquire landed property and pursue any means of 
livelihood Restrictions may be imposed only by the 

law of the Reich ” There is, however, one constitu- 
tion winch seems to make a provision analogous to 
7 
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the provision to which we object in the Burman 
statute booh. “ Every Swiss citizen has a right to 
remain in any part of Switzerland subject to the 
production of a certificate of origin or similar token. 
The right of settlement may also be withdrawn from 
persons who are repeatedly sentenced for grave mis- 
demeanours and from persons -who become a perman- 
ent burden upon public charity and whose commune 
or canteen of origin refuses to provide adequate 
response for them after being officially requested to 
provide.” TJic first part of it seems to be somewhat 
similar to our enactment. But the language here is 
” who have been repeatedly sentenced for grave mis- 
demeanours.” Tlic Bnrman law, which was appa- 
rently passed in an atmosphere of political ill-will, 
has a schedule of crimes. Would you bolievo it? — 
one of the sections therein included is 124-A (sedi- 
tion). If a person is convicted under that section, 
he may be expelled from Burma. That is typical 
of certain other sections. This is'olu ionsly power 
to he lodged in the hands of the executive to prevent 
l/yjbJmaiA. thaA conntji'j . Eor 

you must remember Burma still continues to be the 
happy hunting ground of the executive. Tlic^people 
are lovable and in a state of Arcadian simplicity. 
And the Britisher is anxious apparently that the 
Indian agitator should not lie allowed to poison tliat 
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-ssquestei ed spot It is astonishing how lightly they 
have passed a law of that kind and how it has been 
sanctioned by the Viceroy It may be, as in Switzei- 
land, necessary sometimes to take powoi to keep out 
criminals of a certain type But why political 
agitators — I cannot undei stand I must, however, 

while I lay this objection solemnly down, point out 
to you that the non-o£5cial Buiopean community to 
a man, whether in Eangoon whcie it was first dis- 
cussed, or in the Assembly where it was afterwards 
discussed, stood by us loyally The official 
European, howeier, was adamant Ho was quite 
deal that tins class of Indian was a danger in Burma 

Indians Overslas 

That IS so far as the Indian Empire is 
coucorned But when I talk of Iree moiement and 
settlement, your minds will iicccssaiily go beyond 
the Iiidim Empne, and you will ask, bow do we 
stand with legard to the Biitisb Empire? Are we 
free to traiel about freely and settle wlicie wc like, 
whcroicr the Union Jack Ihes? The answer is 
obiioii? We are aw.arc of the kind of thing that 
IS Inppcmng in South Africa It docs not require 
much rhetoric on my part to touch your hearts in 
respect of tint imfoitumtc griciancc Neicrthelcss, 
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at tlie risk of being misunderstood a little, may I ask. 
jou, now that are supposed to be cairjmg on a 
calm enqinr} into the judicial cbaiacter of these 
restrictions, to consider some of the great difticulties 
\^hich he before us m respect of this grle^ancc? I 
am not bcliind anj one, as 30U kno^^, in feeling the 
nature of tins gne\ancc It is cssenttallj an ini- 
quit} if I maj say so, of an un-Chnstian cliaracfcr 
Nc\erthelcsb we ha\c, like wise people, to find out the 
strengtli of the cncmj s case and to pitch our expecta- 
tions accordingl) There is no use m knocking our 
heads against a stone ualt 
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Ktandinge are nolated, -ne cannot seek the protection 
oJ the Supremo Court or of the Privy Council They 
are still in the natuie of what may be roughly called 
political rights, iihich ib only a synonym for political 
aspirations, a thing still to be attained Many emi- 
nent Ian j ers in Great Britain and in the Dominions 
are of opinion that this is only iwpulaiK described 
as a right, that there is in reality no such thing as a 
British Empire citizen There is such a thing as 
British Empire suhjecthood, which entitles you to the 
bare protection of the King so long as you do not 
commit a crime But there is nothing more, they say 
On the other hand there is a positive enactment and 
there aie judgments of the Privy Coumil to show 
that, ulien you move out from one jiart of the 
Empire to another, uhtle you presen e the status of 
your own country of oiigm, you can only acquire 
such rights and privileges as the countiy of settle- 
ment chooses to give you Section 20 of the Act of 
I'lld called the British Naturalisation of Aliens Act 
iccognises and tolerates the poner of each Dominion 
.and eich possession (India included) nliether theie 
bo a legislature or not, to treat diffeientially diffeient 
classes of His Majesty ’s subjects The law , there- 
fore, IS against us If tint is the case, you mil not 
be surprised to hear my nc\t statement, uhich you 
must remember also It is all meant to moderate 
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}Oui disappointment and }oiu anguish ulien }ou 
think of tins matter Afind jou the Dominions ln\e 
ab«eited beioie, and have moic than once e\eicised, 
the right of keeping out Enghslimen vilien tliey 
consider that a desirable course It is not, theie- 
forc, against us exchisivclj that these iLstuctions 
are diiccted 
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sensitiTeness m these matters than tve are — ^the 
Japanese They are having a bitter quariel over this 
with America and with othei pov ers They tried to 
raise it when the Treaty of Versailles was still in the 
making Vou may rememhei , some of you who read 
the papers at the time, the Japanese maintained 
stoutly that in the Treaty of ^ ersailles there should 
he embodied a declaration that there should he no 
racial inequality on the face of the caith But they 
w ere prevented from carry mg out that idea They 
tiled hard, hut they had to yield Nov they aie 
carrying on a despeiate stiiiggle, peacefully so fai, 
with Americans in this matter Where they hare 
failed ignommiously, is it not wise on our part, is 
it not necessary, to moder,ate our expectations and 
not throw up our hands m despair? Kcally we haio 
got to considei the case m that broad woild-aspcot 
Some of you may say , as I said indiscreetly in Bi itish 
Columbia “ But what is this^ The Japanese aie 
not British subjects They owe no allegiance to the 
Kmg-EmijetQC When thnij gi anil. wj. 

Australia or in Canada, Australians and Canadians 
may well discriminate against them But wo are 
diffcrept We belong to the British Empire We 
honour the Union Jack as much as they How can 
we bo treated diflerently ? ’ What do you think was 
the answer Igotf " The Biitisli Empire ' We are 
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fed up ■svitli this talk of empiie and imperial outlook 
and impeiial obligations We ha\e no use for'Tt 
all wlicn A^liat ue legaid as our basic rights are 
threatened ’ 


Thefe Authoritifs 

So then let us be clear that in this contest ue do 
not stand on established lau, but on the ground of 
inter-impcnal propriety on tlie political theorj of the 
proper relation of classes of British subjects one to 
another In our oun minds uc have no doubt uliere 
the right lies from an ethical or imperial point of 
Mcu Before the next topic is taken up, jou ivill 
perhaps be helped to a pioper appreciation of tho 
nature and difiicuUj of the issues nnohed b> 
perusing the opinions of three eminent authorities 
Dicey 18 an impartial imperialist , Saprn }ou maj 
trust to put our case at the strongest , Smuts is a 
thorough going, but subtle, exponent of tho opposite 
side 

Diccy Laio oj the Constitution (pp xxxm and 

XXXMl) 

‘ It must, Iastl>, be noted, that while fhe in- 
habitants of England and of the Dominions express 
at each Conference their honest pleasure in Imperial 
the growth of Imptna)j‘?m n]rend\ causes to 
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many patriotic men one disappointment. Events 
siT^'gest that it may turn out difScuIt, or oven impos- 
sible, to establish throughout the Empire that equal 
citizenship of all British subjects which exists in the 
United Kingdom and which Englishmen in the 
middle of the nineteenth century hoped to sec estab- 
lished throughout the length and breadth of the 
Empire. 

“Speaking broadly, every British subject has in 
England at the present day the same political rights 
ns ovoiy natural-born Englishman, c.g., an English- 
man born in England and the son of English parents 
settled in England. Thus .a British subject, what- 
ever be the place of his birth, or the raeo to whieh 
he belongs, or I may now add the religion which he 
professes, has, with the rarest possible exceptions, 
the same right to settle or to tiade in England which 
is possessed by a natural-born Englishman. He has 
further exactly the same political rights. He can, 
if he satisfies the requirements of the English Elec- 
toral law, vote for a member of Parliament ; he can, 
if he commends himself to an English constituency, 
take Ms seat as a member of Parliament. There is no 
law' which forbids any British subject, w'herever he 
be born, or to whatever race he belongs, to become 
8 
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a member of the English Cabinet or a Prime 
^Iinistcr Of course it will be said that itHs 
extremely impiobable that the offices I ha\e mention- 
ed ■nmU, m fact, be filled by men who are not in 
reality Englishmen bj lacc This remark to a cei- 
tam extent is true, though it is not wholl} tiue But 
the possession of theoicticallj equal political rights 
docs certainly gue in England, oi rather to be 
strictl) nccuiate, m the United Kingdom, to e^crj 
British subject an oqualit> mIiicIi some British sub- 
jects do not possess in some of the Dominions ” 

Sir Tc] Bahadur Sapru The Study of Consiitii- 
Uonal Law — an Address dch\crcd to the 
Beinres Hindu Unncisity 
“Nou Bntisli natioinlitj, tlius acquired bj a 
forcignei through the process of naturalisation, con- 
fers on liim tlic full status of a natural-born Bntisli 
subject Tins principU ho\\t\er, ne arc told bj 
fonsiilulional writ^is, siioiild nut be juo'sscd too far, 
for, it IS 111 lint lined b> them that tins f ict docs not 
jjiwdit an% part of the Empire hunting the rights, 
jKihlicil and tnil, of anj British subject Tins is 
the incMt ibk ton equciico of re-'ponsibk cclf-goicrn- 
tmnt Wliit till n actions of tins doctrine 111 u lie 
on tin ftringtli of (be lie winch unites or ouglit to 
uniti UK jnrtoftht Liiipiii lo theothir is n pn>hl( ni 
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foi tile consideiation of tlio statesman lathei than foi 
the constitutional lawjei Meanu hile even the con- 
stitutional laujei may indulge in tlio hope that a 
larger conception of Impeiial citizenship lesting on 
allegiance to the common soioreign may not he 
impossible to achieie ” 

"Might not the constitutional lanjei, theiefoie, 
ask if theie is not lOom enough tor a furthei develop- 
ment of the idea of nationality within the Empire 
itself without infringing the freedom of the self-gov- 
erning members of that Empire 

Smuts Impeiial Conference, 1923 

“The Indian claim foi equal franolnse rights in 
the Empire outside of India arises, in my opinion, 
from a misconception of the natuie of Biitish citizen- 
ship This misconception is not confined to India, 
but IS faiily general, and the Confeience would do 
not only India but the whole Empire an important 
seivice by its removal The misconception aiises, 
not from the fact, but fiom the assumption, that all 
subjects of the King are equal, that in an Empire 
where there is a common King there should be a 
common and equal citizenship, and that all differ- 
ences and distinctions in citizen rights are wrong in 
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pimciple< Hence it is claimed tliat, ^iLetlieu-a 
British subject has or has not political lights m liis 
country of origin, he should, on migiation to another 
part of the Empire whcie Biitish subjects enjoy full 
political rights, be entitled automatically to the 
enjoyment of these lights It is on this basis that 
equal political rights arc claimed for Indians who 
live in the Dominions or Colonics outside of India 
“It IS of course deal that the assumption on 
■which the claim is based is wrong Theie is no 
equality of Biitish citizenship thioughoUt the 
Empire On the contrary , there is every imaginable 
difference There is no common equal 

British citizenship in the Empire, and it is quite 
wrong for a British subject to claim equality of 
rights in anj part of the Empire to winch ho Ins 
migrated or where he happens to be lixing 

“The common Kingship is tlio binding link 
between the p iris of the Empire , it is not a source 
from which pn\ate citizens will dcriic their rights 
Till} will din\L then lights biniph and sold} from 
the luthorit} of tlie btitc lu winch the} InQ ’ 

“I would thcrcfoic suggest tint for the resolu- 
tion of the last conference on the subject there be sub- 
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stiiuted a resolulion affirming the right of each por- 
tion of the Empire to regulate citizenship as well as 
immigration as domestic questions for its own 
handling and not affecting the status or dignity of 
other portions of the Empire, and expressing the 
opinion that provisions for reciprocal treatment of 
the nationals of the States of the Empire should not 
he looked upon as unfriendly or otherwise affecting 
the good relations of States inter se. It w'ould thus 
be left to the good sense of each State of the Empire 
to say what citizen rights shall be enjojed, aud by 
whom, within their territorial jurisdiction, and no 
State of the Empire should have claim to force its 
citizens on any other State or resent their exclusion 
or special treatment by the latter.” 
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THE EXECUTIVE. 

The Conscience Clause 

Undei the head of ficcdom of religious belief 
the student of Indian citizenship has not much 
complaint to make We seem to enjoj it almost to 
the full, espcciallj after Act XXI of 1850, uhich 
removed the disabilities attendant on change of 
religion I said “almost” for the reason that there 
IS a minor light under tins licad, minor no doubt, 
but still of some significance, uinch has been denied 
to the people of Indn It is \\int is called the 
conscience chusc m the Education Code In c\cr} 
ci\ili‘'cd counti), \\hcic\cr State mono} is gi\cn as 
grnnt-in-aid, cluldrcn aic permitted b\ Ian to ^cccl^c 
the benefits of sccuhr cducition nitboiit being 
obliged nt Ibc haine time, as the) are foi instance in 
institutions run b) Protestant missions in‘ tins 
countr;^ to submit to religious nuloctrimtion It 
IS a pil> tint tins light, established so long ago ns 
1870 in the sp icioiis GlaiLtorinn regime in England, 
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should be only imperfectly understood in this country 
e\i?n in the educational woild 

I remember shocking some of my brother- 
educationists a few 3 ears ago by starting the subject 
in the Madias Presidency It is gratifjing that, 
through the action of puWic-spinted legislatois in 
otliei paits of the countiy, the conscience clause is 
being introduced in oui education system I con- 
sider my onu Presidency, the membeis of tlie 
Unnersity Senate and peihaps also members of the 
Legislative Council somewhat baokuaid, because 
I find that they aie not yet fully conversant with the 
nature and scope of the conscience clause There is 
still too much domination in the educational sphere 
of the Protestant missionary It is surprising too 
tint the Piotestant missionary is imwillmg to pait 
with a privilege which he has obtained through 
political domination and waits till he is deprived of 
it by the action of our legislators I had hoped 
otheivviso 

In Ireland, where the conscience clause is much 
prized became it was denied for a long time, they 
have thought it necessary to put it into their Funda- 
mental Eights section, a rather strange proceeding, 
consideiing tint this is only a minor right This is 
hon the clause runs "No law may be made either 
directh 01 indiiectly to affect prcjudienllv the right 
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of any child to attend a school receiving public 
moneyuithoiit attending religious instruction at •the 
school”. 


LiBEBTi or THE PRESS. 

I have now come to the liberty of expression 
of opinion, including under this cxpiession not 
merely freedom of speech and writing, but what is 
commonly called freedom of the Press Here too 
there are legitimate and ihegitimate restrictions, 
hut I ^ould ask >ou to remember that the 
Press Act, against which we rebelled so \ery much 
some jears ago, is no longer on our statute book 
Tins was icpealed during the brief penod of cordial 
CO operation in the new regime between the Govern- 
ment and non*oflicial benches But when the Press 
Act was rcpcalod, they put into the existing 
enactments certain proMsions intended to safe- 
guard tl)c State .against 0 x 005*503 on the part of 
the Press To 1110*50 restrictions there is not inuch 
legitimate objection, and therefore I will merely 
mention them. Under Scctwn 91? (a) to (g) nenJy 
introduced in tlio Cnniinal Procedure Code, 
seditious hooks and newspapers maj be forfeited b} 
Oo\rrnmont Order ami the pre^s nia\ Ik* ‘jcarclicd 
for the ^aiue. But it is not ohjcctionahle for the 
na*5on that the aggrie\cd part) has access to tlic 
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court. It is provided that such action on the part 
of the executive sliould be appealable to a special 
bench of three judges of the high court, and I think 
this is satisfactory from the point of view of the 
subject. Similar sections are to be found in the 
Post Office Act and in the Sea Customs Act. In 
passing I will only mention the Indian States 
Prevention of Disaffection Act, commonly called the 
Princes Protection Act, which was passed on the 
single responsibility of the Governor-General. It is 
not free from objection, but the topic is not so 
important as to merit special attention in this brief 
survey. 

Equal ELioiniLiTy to Public Office. 

The next right to be considered is eligibility to 
public office ; its full title should be equal eligibility 
of all citizens to public offices. Of course you must 
understand this means qualified citizens. Our 
Charter Act of 1833, as you know, contained for the 
first time a provision to this effect. It lias been 
since repeated frequently, .and in the last Govern- 
ment of India Act it is embodied in Section 96. 
Tlie-words are famous, but might bear repetition : 
"No native of British India nor any subject of His 
Majesty resident therein shall, by reason only of hie 
religion, place of birth, descent, colour or any of 
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them, be disabled from holding any office under the 
Crown in India ” Still the present distribution of 
offices between Euiopeans and Indians must be held 
to be an infraction of this right It is, honever, 
sanctified by other parts of our legal system, and 
one finds it hard to condemn it outright, in the 
hope that, as soon as we reach Dominion Home 
Rule, the anomaly of the infraction of this piinciple 
■\\ould cease to exist Also one cannot forget that 
in many paits of the country now, not by action of 
the executive, but by action of the communal spirit 
in our legislative councils, a tendency has arisen to 
cut up seiMcch into divisions and proportions and 
to set up classes nhich may be called privileged 
Ihc principle tint is enunciated, the equal eligibility 
of citi/:ens to public offices, would mean that the 
eqiuht) IS betueen one citi7en and anothei, the 
question to what community he belongs not arising 
at all I cannot say much more on tins subject 
without causing unnecessary contioicrsy , but I will, 
Ix-fore leiMug it, just mention that in llic German 
Code, to which I ha\c often muted your attention, 
one maxim is laid down in the chapter on Tunda- 
mcntal Rights which wc had better remember Ii 

c 

IS stated tlicrc all public servants are servants of the 
Stitc and not it all those of a party or tbe party in 
{Kiwcr Row tlic full implication of tint is (bat no 
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public servant, no class of public servants, no 
individual members thereof should ever regard them- 
selves as dependent for their appointment, fair 
treatment or promotion on the good gi-ace of the 
leaders of any particular community. That feeling, 
once it is allowed to take possession of their minds, 
must convert them, rather, shall I say, must degrade 
them, even without the’r knowing it, into servants of 
that party. That such a result follows is the testi- 
mony of all observers in provinces of India where 
regulations, which have the effect of preferring class 
to class, have come into existence in out polity. For 
more on this subject I must refer you to standard 
treatises, but I think I shall not waste your time 
unduly, if I read a passage or two which will better 
illustrate my meaning than any words of mine 
which, in these days of very easy misunderstanding, 
may expose me to undeserved criticism. “Eestric- 
tions upon the very choice of careers involve a loss to 
the community as well as injury to the individual.” 
Piease mark the words “involve a loss to the com- 
munity.” “The State needs to-day more than ever 
to discover and utilise the best talents in every branch 
of life* if it is to hold its own in the conflict of 
nations.” Before I complete this passage may I 
say that here the word 'community’ means the whole 
of the body of citizens? It is a sign that we are not 
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keeping the noimal level of citizen'?hip, \\hcn the 
^ord ‘community’ amongst ii<?, instead of meaning 
as it should the vholc bodj of citizens, 1ms come to 
mean that section of citizens that follo^as a paiticular 
religion or belongs to a class In these passages 
which are from English authois, please understand 
the word ‘communit}* in tlic otliei sense Peihaps 
we shall do well to adopt another word “collectivity” 
which uould mem evcr>bod}. “The interests of 
the commumtj (m the sense of colleetnity) demand 
a full and free development of each citizen, a constant 
regard for the mateiial, intellectual and moral tv ell- 
iKsing of ever} child” — and these are the voids I 
vould like jou to follow carcfullj — “and a persistent 
effort to discover talents and to secure to it the fullest 
and freest scope “ This is a passage from Piofcssor 
Henrj Jones, from whom I read to jou on the first 
occasion “The worker must bevare of confining 
his interest to liis class ” Bj worker he means the 
public servant amongst others “He must beware 
of confining Ins interest to Ins clas9 and to interpret 
those interests mcrclj or even primarily in terms 
of the material conditions of well-being of tint class, 
and Fccondlv, when he stands to lus diiticc as a 
citi/cn and utilises Ins talents for tlic ‘^crvicc of the 
Stale, he must forget the \crj notion of n class .ind 
deal with the rights of nnn as man, aim nlwajs at a 
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good that is more universal than any class, the good 
of man as man. Tlion he can be trusted both avith 
his own fate and with that of his country. He can 
bo trusted while he is still on the way to this goal 
in so far as his ideal guides his footsteps.” 

PuBUC Meeting. 

Now under the head of “Public Jfeeting” there 
are only two items to which I propose to ask your 
attention. It one had sufficient time, one would 
deal with many other aspects as well. There are 
sections in tlio Criminal Procedure Code dealing with 
suppression of an unlawful assembly which seem to 
mo to go beyond the standard set in advanced 
countries. I tried some time ago to bring the matter 
up before the Council of State, but failed. Some 
time after, Dewan Bahadur Rangachariar brought 
it up before the Assembly ; he did not find it 
very difficult in that House to put it through, 
but' ti’ie Council' oi' SVai’e again proven’ a bl’ocii, 
so that we are w'hcre we were. My complaint 
is threefold in reference to this branch of the subject. 
In tUe first place, there is no provision of a binding 
character which insists on the police or the magis- 
trate giving warning. lu England, the require- 
ment is that, after the Biot Act is read, which means 
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after tlie \\armng is given, an hour should elapse 
befoie stioug measures can he adopted This 
raised a laugh in the Council of State when I men- 
tioned it, but I laughed later I took caie to add 
that, in case within the hour the assembly threatened 
to get out of hand, this duty of naitmg uould no 
longer rest on the magistrate Secondly, good faith 
IS considered to be a sufficient lustification for even 
e\cessi\e action on the part of the e\eciiti\c This 
IS not the Ian, as I understand, in England, 
excessive action uould be punislnble by couits 
of lau, even if done in good faitli, or if it bo not 
criniinall;» punishable, the aggrieved pait> would 
certainly Invc the right to go to a civil court for 
damages Tluidl>, there is a provision whicli 
exempts fiom all liability the soldier shooting under 
orders on such occasions or anj othci inferior ofliccr 
doing something strong under orders In England, 
even a soldier is not exempt from civil linbiht} I 
am inclined to llnnU lint the English Law , though 
consistent with it‘!elf and with its own spirit, is 
prohablj .a little severe on the imha[)pj man who 
.igrcis (o “.me Ins countr) in tliccipacit} of a soldier 
and llicrcfore subjects hnn‘'Clf to a pirliculail} st* ere 
discipline To n.(|uirc linn to be liable to nnlitarv 
duts and at the same (line inahe iiiin incur civil 
JK.!) iUic->, it scerns to me, is to ask too iiiucli I am 
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not theiefoiD disposed to qnaiiel with that proMsion 
of the section But there is anothci to which I 
strongly object People aggiieied by the action o£ 
the executue in siippiessing a iiotous assembly 
should not bo lequiied to obtain the sanction of the 
Goiernoi-Gencial before pioseciiting the offieei 
concerned The Goicrnor-Geneial, I understand, 
has neier once giien tins previous sanction It is 
only to he expected 

Then there is the Seditious Meetings Act X of 
1911 According to this Act the Go\ ernor-General- 
in-Counoil first extends it to a prox ince Then the 
local government of that piovinco notifies certain 
areas and proclaims them, and then within such 
areas, which can only be proclaimed foi six months 
at a time, no meeting shall bo held unless thiee days’ 
notice is given to the Distiict Magistrate oi the 
District Magistiate chooses to dispense with the 
notice Then the conductors of the meeting must 
admit police reporteis, and the District Magistiate 
may, without assigning any reasons, prohibit the 
meeting, if in his opinion it is likely to distuib the 
peace, etc A'ou see therefore it is his opinion that 
IS finni, You cannot call his discretion in question 
before a court of law And that is why the 
provision is from our point of view objectionable and 
the Seditious Meetings Act must be held to be a 
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restriction on the right of public meeting, ivhich 
transgresses the standard of civilised communities. 

Right or Association 

Lastly, I come to the right of association 
Here too there is a provision, which is contained in 
part II of the Criminal Law' Amendment Act, 1908, 
which cmpoweis tlie Goiernor-GeneraUin-Council to 
declare an association unlawful if in Ins opinion — 
again not to be challenged in court — that association 
IS engaged in the work of interfering with the 
administration of justice or otherwise disturbing the 
peace His opinion that an association is unlawful 
cannot be called in question If >ou arc a woikor 
in such an association, if ^ou collect funds for it, 
if )ou distribute notices of its meeting, if jou arc a 
paid agent thereof, the\ will put you in jail for 
G months If, howcacr, you hold a more e\nltcd 
IKisition in the association and actually take a share 
m the management of it, you will get 3 years But 
the objectionable thing is that the Go\crnor-Gcncral- 
m-Council has used this power somewhat indiscrimi- 
nately in Bengal You know tins was the section 
wlncli was iKcd under the designation of thc<,iSamiti 
Act (o put down all \oIuntccr nscocialions Not 
dorens and scores, but se\cral hundreds of our \oiing 
men and in a few rases young women, it seems, were 
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marclicd to the police station by exercise of this 
arbitrary power. 

A Pampered Executive. 

Owing to the compressed character of tliese 
lectures, it has not been possible to deal" with each 
one of these liberties seriatim. Such full treatment 
Mould he of great interest as M'ell as profit to the 
student of our public affairs. Nor have I been able 
to exhaust all that could he said on any of the 
selected liberties. My handling of each is only 
meant to be illustrative. In selecting the topics too 
I have been guided by the public attention, or, — 
shall I say? — notoriety that each has obtained. The 
freedom of marriage is practically non-existent 
among us, and you may remember the vehemence 
and heat that the Legislative Assembly 'K’itnesses 
whenever a Civil Marriage Bill appears on the 
horizon. But it has not assumed the character of a 
political dispute, i.e., a dispute between the State 
amd Ahrcivtiaav sAavnrg'.fn-v.amriU.apsritiinr. i51ny sued 
rights or liberties as have arrayed the forces of the 
State against popular or political agitation have 
recowed notice at my hands. With this explanation 
I proceed to an important head of our discussion. 

You will find on a sun-ey of our legal system 
that the Indian executive is highly pampered If 

10 
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IS given to day poTvers denied to the? executive in 
other countries It uses these powers pietty freely 
and without much regard to the requiiements of a 
high level of citizenship and the officials are m the 
constant habit of asking the legislative councils to 
give them more and more of such arbitrary power 
Moreoier, if jou give them power for one purpose 
they use it for other purposes, provided you have 
not been sufficiently careful in fiaming your legis 
lative provisions 

lou all know how we raised a bitter cry over 
the absolute misuse of section 144 of tbe Or P C 
during the political troubles of a few jears ago But 
it IS not only section 144 with which the executive 
Ins taken liberty to the detriment of our liberty It 
has recently taken to the habit of using the passport 
regulations meant for our protection to our disad 
vantage The passport regulation is made to protect 
an Indian citizen who travels out of India But 
now the passport is denied for purely political 
causes foeieral cases have come within my 
knowledge and doubtless within the knowledge of 
other people m whicli for no apparent reason a man 
who IS out of India is not permitted to come and 
a man who is inside India is not permitted to go out, 
so that v\c do not know which the authorities want 
Do tbc} dread us more in or out? Gcnerallv the 
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lesult seems to be out, out foi c\er , in, m for e\er 
It imII be generally admitted that this is an 
illegitimate e\orcise of rcgiilationt. passed foi the 
purpose of protecting the emigrants The only 
thing -no can say in favoiii of our executive is that 
the executives of othei countiies seem to be using the 
Passport Act for exact!} similar piiiposes Ameiica 
too, I am afiaid, must come under our general 
censure 

Now I want to gathei togethci under different 
heads the extraordinaiy ))Oweis which our executive 
possesses They are of various Kinds I take first the 
heading of legislation Notwithstanding the erection 
of many legislative houses, which have behind 
them a faiilj wide electorate, consideiing that the 
electoral system is new to India, notwithstanding, 
I say, the erection of these influential bodies of 
legislation, the executive still remains armed with 
the power of legislating, if one may say so, off its 
own bat Section 71 of the Government of India 
Act enables the Governor General on the motion of a 
local government to pass a regulation for any part of 
British India notified in that behalf by the Secretaiy 
of State in Council Section 72 I have already 
mentioned which gives the powei to make 
ordinances Section 67 (h) has become famous in 
political controversy because undei it the Governor- 
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General in Ins o\\n personal capacity, after the 
refusal of the legislature to comply with his govern- 
ment’s request or recommendation as it is called, 
may pass a law for the safety, tranquillity or the 
interests of British India or any part of it This 
legislation includes and embraces taxation also, as 
}ou can recall with leferencc to the salt duty at 
Rs 2-8 

Section 72 (e) of the same Act gi\es similar 
poutr, excluding of couisc taxation, to the Governor 
of a province Now besides the power ahead) 
mentioned under the head of taxation, our executive 
has certain other powers also To this ov en stronger 
exception should be taken whcic representative 
institutions have been started, for you may well 
remember that in other countries, unlike India, even 
the fust inauguration, Iiowcvci imperfect, of repre- 
sentative institutions, was marked bj the conferment 
upon the legislature of the powci of sinctjomng or 
icfusing taxation According to section lOG (2) the 
High Court in its origin il jurisdiction is shut out in 
nil matters of revenue or ni) acts done in the 
collection of it You can at once imagine without 
anj uords of mine what enormous, all-pcii,asivc 
power the executive his m tins connection, when 
vou remember that land revenue forms our chief 
Item of taxation and that its administration inter- 
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foies vith the dailj lives of oui people, considering 
that nearly 85 pei cent of our population depend on 
agiicultural or allied industiies This is one pouer 
of tavation uliich does not come under the control 
of the courts at all, uhich clothes it with 
prestige, uitli ascendency, with control over the 
lives and destinies of citi/ens, of a vast and compre- 
hensive natuie The Eevcnue Eecovery Act of 1864 
shuts out similailj civil courts Then theie is the 
Salt Act, section 7, by which the Goveinoi-General- 
in-Council may impose a duty not exceeding Es 3 
a maund and then cither leduce, lemit or re-impose 
it That power, I must hasten to add, is now 
generally exercised undei the control of the legis- 
lature Then there is the 16th section of the Police 
Act 1861 which has come into lecent piominenoe 
owing to the action of the executive iii the Anantapur 
district of the Madras Presidency Undei it 
power is given to the executive to inflict a punitive 
police on a disturbed aiea and it is not liable 
to question in a couit of law Now you sew 
thus between legislation and taxation the executive 
IS clothed with unusual powei With reference 
to Jegislation it is possible to say that it is 
the result practically of the transitional nature of 
our constitution , hut it is not possible to admit 
that excuse in the case of the further powers which 
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I am about to mention Foi instance, tlieie is'tlio 
primarj right of fieedom of person winch Ihe 
executive can violate without being called in 
question in a court of law under section 111. I 
have already mentioned section 120, the Bengal 
Ordinance, the Criminal Law Amendment Act, 
then the whole netwoik of political Prisoneis’ 
Regulations, Bombay, Madras and Bengal And 
then freedom of movement is restricted, as I 
explained now, by passport regulations Freedom 
of speech and meeting it can control bj the Seditious 
Meetings Act and the sections of the Criminal 
Pioceduie Code (127 to 132) dealing with unlawful 
assemblies and section 144 These I have men- 
tioned ahead} With reference to section 144 and 
certain other preventive sections of the Ciimmal 
Procedure Code our complaint that the executive 
brings them into opciation rather too frequently 
and too lightly is borne out by several judgments of 
our High Courts In Madras and m Calcutta and in 
other parts of India the High Courts have Ind 
frequent occasion to blame the executive for what 
they regard as an improper exercise of the preventive 
powers gnen to it The scheme of riglits ic* so 
flamed tint, as I told joii before in m\ first lecture, 
c\cry right is regarded as enforceable There is 
no right which \csts in us which the c\ccuti\c ib 
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not under an obligation to protect. It then any 
persons prevent the exercise of a right by a ^jitizen 
they behave unlawfully and must ho restrained by the 
police ; on the other hand, the police and the 
magistrate, who are always fond of taking short 
cuts to peace, use the preventive sections and produce 
this very remarkable effect tliat those who wish law’- 
fully to exercise the rights vested in them are 
prevented, while those who threaten unlawfnlly to 
break the peace are encouraged to believe that, if 
they only make forcible enough threats they can 
prevail .and get the police to curtail or suspend the 
citizen’s lawful right. That is tlio sum and substance 
of the complaints that the High Courts have often 
’found it necessary to make as to tlie vise made by 
the executive in India of the extraordinary preven- 
tive action vested in it. Now you see how hard our 
lot is. We place the executive in this country in 
a very privileged and pampered position. We give 
them extraordinary powers, and still whenever they 
have got to protect us in the exercise of our’ lawful 
rights, they have recourse to preventive action and 
shut us up. 

ilhe following views of Judges would be of 
interest : — 

Sec. 144. Cr. P. C, 

Turner C. J. G Madras 203 ; 
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“The Criminal Procediiie Code declares the 
authof'ty of the magistrate to suspend the exercise 
of rights lecogmsed b} law, T\hen such exercise may 
conflict with other rights of the public or tend to 
endaiigei the public jieace By numerous decisions 
it has been luled that this authority is limited b> 
the special ends it was designed to secure and is not 
destructive of the suspended rights 

“I must nevertheless observe that this ponei is 
extraordmarj and tint the magistrate should resoit 
to it only vhen he is satisfied that other powers vitli 
winch he is entrusted arc insufficient Where lights 
aie threatened, the persons entitled to them should 
receive the fullest protection the law affoids them^ 
and circumstances admit of It needs no argument 
to prove that the authority of the magistrate should 
be exercised in the defence of rights rather than in 
their suspension , in the repression of illegal lather 
than m inteiference with lawful acts If the magis- 
trate IS satisfied that the exercise of a right is likely 
to create a not, he can hardl) bo ignorant of the 
persons Ironi whom (iis'iiirbance is to be apprc’iienM 
and it is his dut\ to take from them secuutj to keep 
the peace 

“Again, tlie prohibiton order wa*? dictated In 
the magistrate’s apprehension tint disturlnnee would 
attend the exercise of the right, but from whom was 
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the disturbance to be apprehended except fiom the 
party that opposed the exercise of the riglif ^ Such 
an order issued iindei such ciicumstances unvolves 
an admission that lawlessness is anticipated and that 
at the time the executive is not in a position to afford 
protection iWlien such orders aie repeated their 
justification, the preservation of the public peace, is 
not so obvious to those whose rights they inteifeie 
with as are their results The impression is created 
that the authorities are powerless against the class 
from which violence is apprehended , and that a 
show of force similar to that which has rendered a 
judicial award practically inoperative will be moie 
effectual to secure the recognition of oi\ il rights than 
an appeal to constituted tribunals 

“When this impiession takes hold of the minds 
of a large majority of the population grave dangers 
are to be apprehended from refusing than from 
conceding protection to the legitimate enjoyment of 
civil rights Men to whom obedience to authority 
IS distasteful are to be found in every party, but even 
those who are ordinarily anxious to uphold authority 
may be seduced by a sense of hardship and the 
example of successful tumult ” 

Sir Abdur Eahim, J 22 Madras Law Journal, 
p 232 

H 
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Speaking of the rights of Nadars to take a 
proce^ion along a higliway “They would have 
every right to do so and if any persons wanted un- 
lawfully to oppose them in the exercise of such 
right it IS they that ought to be bound over and not 
the persons who were lawfully exercising or wanted 
to exercise then lawful rights It is the duty of 
the sub-divisional officer who is responsible for the 
peace of his division to use Ins authontj for the 
protection of persons who seek to exercise a right 
which the law allows them and to restrain persons 
who threaten to obstruct the exercise of such right “ 

Ainshe and Broughton, JJ 5 Calcutta 132 

“The object of S 618 (8 144) is to enable a 
magistrate in case of emergency to make an imme- 
diate order for the purpose of preventing a breach 
of the peace An order made under section 518 is 
not bad simply because it interferes with the legal 
rights of indiMdiials If it is found that a man is 
doing that which he is legallj entitled to do and tint 
his neighbours choose to take offence thereat and to 
create a disturbance in consequence it is clear that 
the dutj of the magistrate is not to continve to 
depriic the first of the exercise of his legal riglit but 
to restrain the second from illcgalh interfering nitb 
the exercise of legal rights “ 
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DepABTMENTAIi Aoorbssion 

Then there are the great depaitments of the 
State which have grown into such tremendous im- 
portance, the Salt Department, the Forest Depart- 
ment, the Education Department and other Depart- 
ments, each one of which has its own exceedingly 
elaborate code of regulations, which it takes an 
expert lawyer fully to understand These rules and 
regulations have very often the effect of restricting 
the liberties of the citizen You all know how iie 
used to complain of the Forest Act, for instance 
What IS known as departmental aggression against 
the citizen’s rights is non grown m India to an 
“exceeding scale, and we haie got to take account of 
it, when we estimate the extent to which our natural 
and legal rights are daily exercised I need not say 
more on the subject, but shall give a rather long 
passage from an English judgment on departmental 
aggression in Britain, leaiing you to realise how 
much greater must be our suffering hero from this 
cause 

Farwcll, L J , I K B , 410 Dyson vs Attorney- 
Genei il 

“The next argument on the Attorney General's 
hclnlf was ah tnconi emcnti—it w.as said that if an 
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action of this sort would lie tbeie would be 
innuiA^able actions for declarations as to ' the 
meaning of numeious Acts, adding greatly to the 
labours of the Law Officers. * * * * There 
IS no substance in the apprehension, but if incon- 
venience IS a legitimate consideration at all, the 
convenience in the public interest is all in favour of 
providing a speedy and eas> access to the courts foi 
any of His Majesty’s subjects who have any real 
cause of complaint against the exercise of statutory 
powers by Government departments and Govern- 
ment officials, having regard to their growing 
tendency to claim the right to act without legard to 
the legal principles and without appeal to any court 
Within the present year in this court alone there 
have been no less than three such cases In Ke\ v 
Board of Education, the Board while abandoning b} 
their Counsel all argument that the Education Act, 
1902, gave them power to pin sue the comse adopted 
bj them, insisted that this court could not interfere 
with them but tliat they could act as they pleased. 
fn re Wcu Hbspitaf ffic Chantj Comimssiorrcr^ 
were unable to find anj excuse or justification for 
the misapplication of i65,000 of the trust £unds 
committed to their care Jn rc Hnrd^’^ Ciowm 
Brewerj , the Commissioners of Inland Reicniic, who 
arc entrusted bj S 2, Sub -S 1, of the Licensing 
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Act, 1901, itli the judicial dutj of hMug the amount 
of Compensation imdei the Act, fixed the suii mere, 
motu Mithoiit anj enquiiy or evidence and/without 
giving the pal ties any opportunity of meeting 
objections and claimed the right so to act without 
interference by any court Braj J and tiie Court of 
Appeal held that they had acted unreasonably and 
ordered them to paj costs In all these cases the 
defendants u ere represented by the law officers of the 
Crown at the public expense, and in the piesent case 
we find the law officeis taking a pieliminary 
objection in order to prevent the trial of a case, 
winch, treating the allegations as tiue, is of the 
greatest importance to hundreds and thousands of 
“ His Majesty s subjects I will quote the Lord Chief 
Justice Baron in Deare v Attorney General 'It 
has been the practice which I hope never will be dis- 
continued for the officers of the Crown to throw no 
difficulty in the way of proceedings for the purpose of 
bringing matters befoie a Court of Justice when any 
real point that lequires judicial decision has 
occurred ’ I venture to hope that the former 
salutary piactice may be resumed It ministeiial 
resjionsibility were more than the mere shadow of 
a name, the matter would be less important, but as 
it IS, the courts are the only defence of the hbeity of 
the subject against departmental aggiession ” 
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COMBINATION or JUDICIAL AND EXECUTIVE^ 
Functions 

Under this section of the e\ecutivc attention 
has to be drawn to one other featme of our public 
polity, the combination of judicial and executive 
functions This vicious system has been long com- 
plained of by popular leaders , the executive has, 
after ridiculing and resisting all reform for a genera- 
tion, accoided it a platonic approval during the 
last ten jears, as n legitimate jiiece of reform 
Ne\ertholess, by one artifice or nnotlier, which 
the executive m all countries seems to he master of, 
this counsel of perfection still remains in the air 
It IS a lemarkable instance of reform which has 
been accepted and admitted by all parties as 
necessary m the priniaiy interests of the adminis- 
tration of justice, but still has been held back for 
reasons not quite satisfactory The trutli is tliat the 
cxecutne finds the continuance oi the arrangement 
of veiy gicat conieniencc, and heie I may be pai- 
doned if I say that it hurts my piovincml pndc to 
think that, wliereab in other provinces the members 
of the popular legislatiie house have come forward 
to demand the early introduction of this reform, only 
in Madras it u.is left to the Icgislitivc council for 
some time to resist it Iloueici, uc shall not aluays 
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be behind other people, we shall catch them up and 
bettre long we shall see all over India this/vicious 
system ol the combination of judicial and feecutive 
functions which, as I told you, has both directly and 
indirectly the result of enlarging the arbitrary power 
of the executive, abolished. 


Dicey a.gwnst Execdtivk Disorction. 

Some of you possibly suspect that I am drawing 
on my imagination when I speak of executive 
officers as lying under a temptation always to use 
any powers that they have to the detriment of the 
“individual citizen. I am not speaking without 
book. Some people would say that in France and 
other countries where jurisprudence runs on some- 
what different line.s to British jurispnidence the 
executive is armed with preventive power. It is 
only in England that the maxim is carried 
to the full logical length that the function 
of the law is to punish and not to prevent 
the commission of crime. On the continent the 
executive has power of a preventive nature to a 
far greater extent than British jurisprudence would 
tolerate. Also what we should regard as the pure 
system, the supremacy of law by which the 
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oidmary conits sitting in the ordinary manner trj 
all acWns, even those nhere the State and"* its 
officialsV acting in their official capacitj are 
concerned, that too is pre-eminently British On 
the continent there is a system of courts called the 
Administrative Courts But I believe it is now 
allowed that at least in Fiance the administrative 
courts have reached such a high level of efficiency 
and justice that they are hardly inferior to the 
ordinary courts, and therefore the aggrieved citizen, 
whether he pursues his wrong in the ordinary civil 
court or in the administratne court, does not feel 
prejudiced to the smallest extent But this is 
admitted as a universal principle that where you 
arm the executive with arbitrary pover, you must 
always be prepared for its abuse This passage 
I take from Dicey, whose authority on all matters of 
the constitution Ins justly become an article of faith 
in the legal ^Norld “In almost ever> continental 
community thc'exccutivc exercise far wider discre- 
tionarj authoritj in the matter of arrest, of 
temporary imprisonment, of expulsion from its 
terntor} and the like than is either legalh claimed or 
in fact exercised b\ the Go\ernment in England!’ — • 
and the passage \ihich follows is important — “and a 
stud\ of European politics now and again remind'* 
Englnh readers that ^\hcre^e^ there n discretion 
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there is room for arbitrariness and that in a republic 
no loss than under monarchy discretionary anihority 
on the part of the Government must mean i/seonrity 
for legal freedom on the part of its subjects.'-’ Now 
the moral of it all is this ; that whatever may have 
been the course of legislation and public administra- 
tion in India so far, in future we must be on our 
guard against putting more power into the hands of 
the executive. We must not pass laws barring out 
courts from jurisdiction and saying no court shall 
take cognisance of action .arising out of administra- 
tive acts. This sort of discretionary authority must 
not become a formula. There are too many provi- 
sions of this nature in our legislation to-day. 



LECTURE IV 

DUTIES 

On the first occasion I icid to jou the scheme 
of duties as found in the German constitution Oui 
scheme, so far as it may be discovered in our legis- 
lation and practice, is by no means ?o full, but that 
IS onh so far as <actual law is conceined Duties, 
however, rest also upon a moial basis, and on this*^ 
head it would be moic piopci and helpful to our 
study, if we sticss the inoial even moic than the legal 
side , but first a few brief words upon the legal side 

Lcoal DuTirs 

Our law of course h)s on us the lUit), as it 
must, of pajing duties, ccssts and taxes and bearing 
other public burdens according to oiii capacit) 
Then of the honoiarj duties, the law selects cnlj 
the dutj of being jurjmen and assessors when called 
upon Other honorary functions arc left here to the 
option of each citi/cn to accept or not But the 
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law has certain positnc duties to lay upomus as 
citizens, and they are of a kind winch vou will 
recognise at once as necessary for the proper main- 
tenance of the community. A section in the 
Criminal Procedure Code, No. 44 , compels each 
citizen to give to the authorities any information 
n Inch he may happen to possess regarding the com- 
mission of or attempt to commit certain grave 
offences against the community Section 42 calls 
upon each citizen to help in arresting members of an 
unlawful assembly, and otheinise putting it down. 
Section 128 similarly requires each citizen to assist 
the authorities in dispersing an unlawful assembly, 
^ut in addition to all these duties there is one which, 
by abuse, the executive has made even more promi- 
nent than others, and that is under section 17 of the 
Police Act That section says that in any disturbed 
area, if it appears to the magistrate that the regular 
police IS not sufficient for the maintenance of order, 
he might requiie some citizens to enrol themselves 
ns Special Police Officers and then they come under 
the discipline of the regular police force This 
section, winch might be often iightfullj used, has, 
lionevei, in lecent times been Used somewhat 
arbitrarilj The distiict magistiate has now and 
then thought that it would be wise in time of 
trouble, whether the police force be sufficient or not 
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to get^the people from whom lie apprehends trouble 
out of the way bj enrolling them as Special Police 
Officers, ^and summoning tliein to the parade just 
when the} might otherwise be mischievously 
cmplojed Quite rccentlj in the United Provinces 
a magistrate came into notoriety by enrolling 
certain members of the local bar, who were probably 
a little more irrepressible than others, to come and 
assist him as Special Police constables , of course 
the} complained bitterly, but for some reason that 
I cannot understand, they did not bring tbe magis 
tratc before the High Court, as, in tins case, I am 
advised, they might have done 

Thf Doty of Vote 

These, however, \ou will recognise arc duties 
which every right-minded citizen must agree to dis- 
charge The franchise lutherto is onl} a right with 
us, the law docs not make it a dutj as well Still 
the ideal of citizenship requires that it be regarded 
as a duty It is a simple matter after ill and not 
frequent "Why should any one feel it burdensome 
or tiresome? The duty can onlj be neglected to^he 
disadvautagc of the mdividunl, and to tbe c\idcnt 
detriment of tlie State How else can that public 
opmion bo known or even formed upon which <alonc 
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the (Icmociatic character of our institutions can rest? 

, / 

Public opinion has many things to do, but its chief 
duty is occasionally to make a Governmenttwhether 
it IS in Municipality, in a District Board or at the 
centre of administration You cannot make a Govern- 
ment till you have gone and recorded your vote He 
who refuses or neglects to use his vote, it seems to 
me, thereby proclaims to the world that he is not 
yet lit to become a member of a demociatic polity. 
He may have many virtues, but he has not got this 
fundamental consciousness in him — that he cannot 
in reason criticise a Government which he has not 
helped either by voting for it or by voting against it 
For you sustain a Government not merely by blind 
‘support but by intelligent criticism as well and that 
IS why m the Canadian constitution they give a 
salary to the leader of the Opposition Now it may 
seem to you that I am stietchmg a point in order to 
carry a little controversial triumph, but believe me 
I have always felt that the person, man or woman, 
who refuses to vote when he or she can do so deals 
a blow at the establislimeut on a firm basis of a 
democratic constitution Tor if it is easy to per- 
suade laige numbers in a community that they ought 
not to go to the poll on a given occasion, I will say 
tins, tint in tint community the value of the vote 
is still to be appreciated, and when, as in India, 
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tile pa^Iiamentaiy vote is bestowed on millions of 
people foi the first time iti then liistoiy, if they 
lefuse td vote and give political excuses which 
sound plausible, it tahes a veij credulous man to 
believe them He will only conclude and conclude 
justly that they stayed away from the poll for a 
\ery slight cause because they do not understand the 
full \alue of the ^ote This is tho opinion of Mr 
Elihu Hoot, a senatoi in America, a man of great 
fame in the uorld of diplomacy uho has held high 
office — 

“Of couise voting is a fundamental and essen- 
tial part of the qualified citizen’s duty to the Goiern- 
meiit of his country A man who does not think it ^ 
uoith uliilc to exercise his right to vote for public 
offices and on such public questions as are submitted 
to the voters is strangely ignorant of the ical basis 
of all the prosperity that he has or Ilbpos for and 
the real dut) mIucIi rests upon him as a man of 
elementary morals , a man who will not take the 
trouble to vote is a poor-spuited fellow, Milling to 
live on the laboius of others and to shirk an honour- 
able obligation, to do liis share in return “ 

The authoi might ha\c added that mIicu a man, 
not haMng c\ciciscd Ins \oto and helped the 
establishment of a Goxcinmcnt on a proper basis, 
goes further and complains that that Goicrnmcnt 
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does wiong, he certainly lets himself down still 
furthei, and has forfeited his light to cntioise 
^others, not having done his duty Inmself , 

Then it IS not merely the diitj to vote hut there 
are other such duties which too many persons shirk 
A man declines for instance to serve on an important 
committee, to have his share in the drudgery of an 
association oi political bodj We are already 
familiar uith that type hcie, are not ue? You call 
a meeting which does not take place for want of a 
quorum The men who do then duty are therebj 
punished tor attendance Therefore, the seeiotary 
of a body of which the management consists of 
several membeis of this sort, is in a most unoiiMable 
liredicament He has to do things in the name of 
other people They will tell him neither nyo nor 
Uaj. and if aftei waiting for a long f.me, he does 
a thing or two, he maj be sure that the verj man 
who has done nothing to help him will develop the 
longest tongue in criticising liim It ,s sad and dis- 
heartening, as eierjone Knows Something takes' 
place in the legislative council or m the Senate 
any other place wbc.c lliere ,s a committee tbl' 
sits.for several hours and has to go through he.v 
Items, not ceitainij all of them interesting or hk / 
to bring them fame in the newspaper press 'm, 

clnnct'i.in tlmt^ourinfliffcrentnnn^Mllnrv* * 

attend 
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but will leave the thing to be done by others, reserv- 
ing to himself the right finally to come down on them 
should onything go wrong. Such people are 
burden on public life. They levy a severe tax 
certainly on the public spirit of others. Por you 
have to labour and do their share as well and get no 
thanks in the end, but some little drubbing. This 
is what the same author has to say of this sort of 
citizen. “The experiment of popular government 
cannot bo successful unless citizens of a country 
generally take part in the government. There is 
no man free from the responsibility. That respon- 
sibility is exactly proportional to each man s 
capacity, to his education, to his experience in life, 
to his disinterestedness, to his capacity for leader^ 
ship, — in brief to his equipment for effective action 
in the great stniggle that is continually going on to 
determine the preponderance of good and bad forces 
in government, and upon the issue of which depend 
results so momentous to himself and his family, his 
children, his country and mankind. The selfish 
men who have special interests to subserve arc going 
to take part ; the bitter and malevolent and preju- 
diced men whose hearts arc filled with halredoJirfi 
going to take part ; the cornipt men who want to 
take something out of government are going to take 
part; the demagogues who wish to attain places of 
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po^ei thiough passion and piejudice of their fellows 
are*going to take part The forces of unselfishness, 
^=»of self-control, of justice, of love of coijntry, of 
honesty, are set off against them and these forces 
should have eveiy possible attraction and personality 
and power among men, or they will go down in the 
irrepressible conflict The scheme of populai 
government upon which so much depends cannot be 
worked successfully unless a great body of such men 
as aie now in this room do their share and no one 
of us can fail to do his shaie without forfeiting some- 
thing of his title to self-respect ” 

The DuTi of Efsistance 

Theie is one item with reference to which our 
dictum that certain things from one point of view 
are rights and from nnotlier point of \iew are duties 
applies to the full, t iz , resistance to the State I sliall 
be failing in my dutj if I grudge any part of the time 
necessary to the full elucidation of this topic For 
whatever I am, I am never willing to keep back from 
the public that which they should know, no matter 
whgtherthej caie to hear it or not Now resistance 
to the State maj sometimes become a right and at 
that very moment it becomes n dutj as well No 
one who cares for citizenship and for the public 

18 
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welfare can question the right of each citizen to 
judge for himself in the last extremity When he 
has fought his fight and failed to undo a publie* 
wrong and he feels in his conscience that he cannot 
acquiesce in it, nothing ought to keep him from 
resistance if he thinks he should resist But then 
before he comes to that conclusion he ought to look 
round the question from every point of view, for 
the duty of resistance is to be exercised only 
with the utmost circumspection In order that 
this discussion may appeal to you best, I have 
decided to rely mainly on certain authorities first 
as to the necessity of resisting when called upon, 
secondly as to the need of extreme caution in taking 
upon oneself this duty Only one word before I read 
the extracts Sometimes it is said that, when a 
man believes that something is wrong, he is bound 
at once, without thinking of anything else, to set up 
the standard of rebellion Now it may be a neces 
sary regard for the interests of society or merely 
timidiU and cold feet which prevails upon a man, 
liowever dissatisfied, to submit to the wrong , for, 
bcho'c me, there .arc mam things in public life, 
many things indeed of which tlio indirect conse 
quences are bar more important and serious than the 
direct consequences To sa> “Here is m\ duU I sec 
it in front of me, I care not wlictlier the deluge 



DUTIES 


99 


follo'ns,*’ IS entirely to misjudge one’s dut}^ Foi 
^hen jou do something serious, somewhat out of 
"^^he wa'v, you aie bound to consider what rctaction it 
^\ill necessarily ha\e on society, and whether the 
result, taking the bad with the good, will still be on 
the credit side of the account or leave the community 
woise than when }ou meddled That consideration, 
beheve me, is not timidity, it is necessary regard for 
public welfare 

Tina IS froqj Professoi Laski, ^ho is in 
the London School of Economics and teaches 
constitutional subjects with special reference to 
India He is not a timid politician by any means 
Ever} government in its working must seek to 
translate the rights of its citizens into the daily 
substance of men s li\es That emphasises the great 
impoitance resting upon our rights and the duty of 
the State to maintain us in our exercise of them 
Ever} go^e^nment is thus built upon a contingent 
moral obligation Its actions arc right to the degree 
that the} mamt'iin lights When it is tiihcr in- 
different about them, oi ^\cddcd to tlicir limitation, 
it forfeits its chim to the allegiance of its members ” 

• Now some people ask, **Aic wc not bound to 
follow the nnjoril} , nnd when a iLgisIsture lias made 
1 law, IS it open to us to resist although we might 
lia\c liccn in the niinontj? Now no one will 
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question the right of a majoiity to rule the minoiity 
even against their wish; otherwise e\eiything Vill 
come to, a dead stop The minoiitj have only tli?- 
right to fight as long as they can and then to attempt 
to convert themselves into a majority More than 
that they cannot claim, but when we press this logic 
too far, a man is diiven to examine the moral basis 
upon which the right of a majoiity m the last resort 
stands After all the decision of a majority must be 
intelligent, must be public-spiritcd, must be confoim- 
ablo to equit} and to the best interests of the com- 
munity Wlicrc these qualities aic not present, a 
man is bound to examine the pioccss by which the 
majority have arrived at then decision , and if» ns 
may occasionally happen, as we know also from ouf 
recent experience in this country, the majoritj is 
made up of people wlio Iiaie not used then judgmeut 
hut have increlj %otcdoi taken sides undci llic domi- 
nation of a personalit) or under terrorism, as may 
happen m a militarist regime, or blinded bj com- 
munal passion, then tlie question arises and must 
arise ^^hcthe^ such a ma)ont> is entitled to the 
heart’s allegiance to which ordmarib ue think a 
inajoritj is entitled And here is the judgimnt o/ .in 
author who is a politician and a plulosoplicr ns well 
profes'^r MacCunn. 
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“Reasonable tiust in the majoiitj' there can 
never be ■^here there is not a readiness, if need be, 
•^0 withstand that majoiity to the face, for jit is only 
out of men prepaied so to face the majority that a 
leasonable majority can be made “ “If this spirit 
triumphs,” that is the spiiit of fatalistic submission 
01 that slave mentality which often comes upon 
people, when any large masses have voted to ordei 
without thinking, “if tins spiiit triumphs, then tin 
case foi the majoiity is lost Who would hold a 
brief,” he asks, “foi a majority whose eveiy mem^ 
hei, paralysed hj his slavish spiiit of blind 
acquiescence, was leady to shuffle off his individual 
responsibility and fasten it on neighhouis as seivile 
*as himself,” oi on some \ery importantnian? Thus 
It may happen that e\en wheu the majoiit-v lias 
decided against you, you may feel compelled fiom a 
moral point of view to resist the State, but when you 
do so TrOu have got to take account of ceitain things 
This IS the portion that Professoi Laski adds, after 
la}ing down his first pioposition “I ought not to 
lesist” — tint IS his uaj of putting tilings, lie 
considers himself to be the man in question — “I 
ought not to lesist if I am coinmccd that the State 
IS seeking, as best it maj, to plaj its part, and for 
most tint perception mil result from what cnquiri 
thc} undertake I ought not fiirthci to lesnt unk*-*' 
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I have reasonable grounds foi the belief that the 
changes I advocate aie likely to result in the end 
I have 1/1 view I must moreover be certain thaf* 
the method I propose in order to realise my end will 
not in their realisation change its essential character 
Men have often enough sought power for good and 
ended by exeicising it for its own sake ” 

“The light to disobedience is of course to be 
exercised at the margins of political conduct No 
community could hope to fulfil its purpose if rebel- 
lion became a settled habit of the population ’ 
Then again Professor MacCunn says “It has been 
noblj said that timidity with legard to the well-being 
of one s country is heroic virtue However a man 
may plead that the dut> is thrust upon him by dir^ 
Dcccssitj and may justify it as the extreme medicine 
of the State, he must reckon with the certain pros- 
pect that others, perhaps less law-abiding than hmi- 
will use liim as tlicir precedent to make the 
extreme medicine of the constitution its daily bread ’ * 

IlisisTAScr, \ Monui RroiiT 

TIio right to resist llic State, allliougli so c i!hd, 
IS not a leg il right It is onl} a moral right and for 
n rcT^on winch is obvious. A right is enforceable 
against the State You cannot enforce ^our right 
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to resist the State against the State : for the State 
would then be bound to assist you in resisting itself. 
■=£o that the proper way of looking on this right is to 
regard it as a moral right which a man may 
exercise when he feels called upon to do so, but which 
the State is bound to resist, in other words, which 
the State is justly entitled to punish him for 
exercising. 


COMMnNALISM. 

In our consideration of rights and duties you 
will remember that the State and the individual 
citizen have always stood in mutual juxtaposition 
fn our thought. We have recognised the right of 
the citizen and we have thought of the State 
against which this right may be exercised, but 
we have not at any stage in our thought brought in 
any smaller entity. It is the St.ate acting tor the 
whole community or as I said the other day the 
t'rJi'n.'cVriVcy , tsa Urn, -nwii vanmnnilaj hna h/cur. 
used for other purposes in our country. No citizen 
owes any one of these rights to a mere community. 
Ho. owes it to the whole of the collectirity. 
Tlie State does WTong to itself, disarms itself as it 
were in a serious conflict, when it by its judicial 
or administrative measures erects and interposes 
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I have reasonable gionnds foi the belief that the 
changes I advocate aie likely to result in the end 
I have 1 ^ vievsr I must moreover be certain thaf 
the method I propose in order to realise my end will 
not in their realisation change its essential character 
Men have often enough sought power for good and 
ended by exercising it for its own sake ” 

“The light to disobedience is of course to be 
exercised at the margins of political conduct No 
community could hope to fulfil its purpose if rebel 
hon became a settled habit of the population ’ 
Then again Professor MacCunn says “It has been 
nobly said that timidity witli legard to the well-being 
of one’s country is heroic virtue However a man 
may plead that tlic dut> is thrust upon him by dir^ 
necessity and may justify it as the extreme mcdicmc 
of the State, he must reckon with the certain pios- 
pcct tliat others, perhaps less law-abiding than him 
‘?cU, \m 11 use him as their precedent to make the 
extreme medicine of the constitution its dailj bread 

Rlsistanck, vMoril Right 

The right to resist the State, nltlioiigh c died, 
IS not a leg'll right It ib onI> a moral right and for 
n reason which is obiious. A right is cnforcoibic 
against the Stale You cannot enforce jour right 
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to resist the State against the State : for the State 
would then be bound to assist you in resisting itself, 
•'^o that the proper way of looking on this right is to 
regard it as a moral right which a man may 
exercise when he feels called upon to do so, but which 
the State is bound to resist, in other words, which 
the State is justly entitled to punish him for 
exercising. 


COMMUNALISM. 

In our consideration of rights and duties you 
will remember that the State and the individual 
citizen have always stood in mutual juxtaposition 
tn our thought. We have recognised the right of 
the citizen and we have thought of the State 
against which this right may be exercised, but 
we have not at any stage in our thought brought in 
any smaller entity. It is the State acting for the 
whole community or as I said the other day tlic 
whole collectivity, for the word community has been 
used for other purposes in our country. No citizen 
owes any one of these rights to n mere community. 
Ho, owes it to the wliolc of the collectivity. 
Tijc State does ^v^ong to itself, disarms itself as it 
were in a serious conflict, when it by its judicial 
or administrative measures erects and interposes 


102 


ICAMALA LECTUBES 


I have reasonable grounds for the belief tliat the 
changes I advocate aie likely to result in the end 
I have 3/1 view I must moreover be certain thaf^ 
the method I propose m ordei to realise my end will 
not in their realisation change its essential character 
Men liave often enough sought power for good and 
ended by eiveicising it for its own sake ” 

“The light to disobedience is of course to be 
exercised at the margins of political conduct No 
community could hope to fulfil its purpose if icbel 
hon became a settled habit of the population ’ 
Then again Professor MacCunn says “It has been 
noblj said that timidity with icgard to the well-being 
of one s country is Iieroic virtue However a man 
may plead that the dutj is thrust upon him by dir^ 
necessity and maj justifj it as the extreme medicine 
of the State, he must reckon with tlic certcam pms- 
pcct tint others, perhaps less law-abiding than him- 
f'Clf, will use him ns tlicir precedent to make the 
extreme medicine of the constitution its daily bread 


IXisisrAXcr, \ MonAn ‘R ight 

The right to rtsnt llic State, nlthougli c illcd, 
is not a legal right It ib only a moral right and for 
a rea'^n which i** olnious. A right is enforceable 
again‘'t the Stale You caimot enforce your right 
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to resist the State against the State : for the State 
would then be bound to assist you in resisting itself. 

“^0 that the proper way of looking on this right is to 
regard it as a moral right which a man may 
exercise when he feels called upon to do so, hut which 
the State is bound to resist, in other words, which 
the State is justly entitled to punish him for 
exercising. 


CoMMtFNAUSlI. 

In our consideration of rights and duties you 
will remember that the State and the individual 
citizen have always stood in mutual juxtaposition 
In our thought. We have recognised the right of 
the citizen and we have thought of the State 
against which this right may be exercised, but 
we have not at any stage in our thought brought in 
any smaller entity. It is the State acting for the 
whole community or as I said the other day the 
whole collectivity, for the word community has been 
used for other purposes in our country. No citizen 
owes any one of these rights to a mere community. 
Ho. owes it to the whole of the collectivity. 
The State does wrong to itself, disarms itself as it 
"ere In a serious conflict, when it by its judicial 
pr administrative uieasVires erects and interposes 
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betwean itself and the citizen any entity, any 
influence or authority smaller than itself. Suppos- 
ing he sf^ys, “My lojalty is not to the collectivity but-* 
only to a fraction theieof,” he is not a citizen of the 
type that -uill benefit the State He is a force foi 
disruption, for discord, for disharmony. Manj 
evils come upon the State, ^lien these smallei 
loyalties are encouiaged, not merely encouraged hut 
made part of a citizen’s duties, where, as in India, 
the State by its law tells a citizen “You bettei 
consider join self for voting purposes as a member 
of such and such a communit) and not a membei 
of the ^^holc collectivitj, \ote foi }our mteicst, ^otc 
foi \our people, do not think of the rest “ Where 
such a state of things is intiodnced, ulierc that i*' 
the normal state of things mIhpIi is produced hj 
jour arrangements, the State has ine\itablv nnd 
fatall) injured itself, for the State has deprned itself 
in c\erj such instance of a large class of citizens 
on a\hoso lojal support it is iKumd to depend Timt 
IS tbe true meaning of democracj The citizen 
stands related to tlie nhnle and not to any section 
thereof T 'Msli to draa\ out the hiU meaning of 
tins, hut I must resist the temptation nnd mcceh 
pass on to consider the extreme length to winch an\ 
smaller lojaltj , once it taUs posscRsion of tlie be irt, 
c.in injure tbe State; for c\e!y thing is then \iew(d 
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flora a sectional standpoint, not flora tlie largest and 
most comprehensiie standpoint 
' May I point the ijioral b\ referring to an 
incident that occiiried only the other day in the 
Assembly? Perhaps all of jou did not notice it, 
t)nt I did to mj misfortune. When the question of 
repealing Kegulation III of 1818 and allied odious 
Regulations was before the Assembly, a member on 
the Government side made an apparently innocent 
remark. He said “Nearly all the men who have been 
arrested and detained under this Act and Regulations 
2re Hindus There is hardl) a Mahomedan m the 
list “ A few Mahomedans did not shallow the bait ; 
but many members of that community seemed for 
tlie moment to be overcome by the idea that, since 
this evil pressed haid only on another section, it did 
^oi mattei so very much That was part of the 
reason, although not the uhole reason, why this 
flatter, so vital to citizenship, ended in a defeat for 
oui popular side It is a sad thing altogetlier. But 
tint IS the ^^ay we encourage people to look at 
things, once ue start it in our fundamental legal 
arrangements But hou disastrous it is jou see at 
once Foi it is to the intciest of eiery one of us, 
^hate\er our part} may be, Tihate\cr our religion 
oaaj be, that this personal light of freedom of e\ery 
citizen should be maintained. If my mortal anta- 
14 
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gonisi^^s injured in that right, my duty as a citizen 
is to stand by him. For in so far as that master 
is concarned, his injury is ray injury and tbs’ 
injury of the body politic. But when the general 
habit of looking through communal spectacles is 
ingrained in us, when young and old, officials and 
non-officials, make it their business day after day, 
time after time, on every occasion to raise the com- 
munal question and to look at every question from 
the communal point of view, then tlicrc is an end 
of the State, you have killed the body politic. Tlicrc 
is another bitter lesson I learnt the other day. Tliero 
occurred this important anuouncement in the press 
that a great Maliomcdan leader in Bengal actually 
proposed that ^Tuslim education should he taken out 
of the control of the Calcutta ITnivcrsity. Some of 
us have laboured long in the field of education, and 
know wliat it means. Wc know that there is no 
surer way of creating a brotherly bond between 
human beings than to bring them together in the 
class room or in the debating astjocialion or on the 
])laying field, nntliiiig to break our differences and to 
enable us to realise one’s kinship to the other like the 
common pursuit of educational aims. Great God! 
^V!len the great tn‘»k ns is to put IlindiH and 

Mu‘^salinan< together. «hall wc deprive ourselves nf 
tills one means of teaching them to love one 
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tinothei? I do not know how you felt wlifn you 
ie.fd the nous You all know tho stoiy of the two 
"omen uho quarrelled over tho possessio^i of tho 

°«ercd to cut the child, 
they uould agree to cast lots as to uh.th sl.ould 
0 le upper and which the lower Iialf Well 
confess to you I felt hke the true mother, when I 
read this proposal Whatever you divide, do not 
VI e education, education in c.ti/ensh.p, cducilion 
le argest ends of the collectivity It is had 
--g to put citrons in d.nereut electorates and 
J lom public education like that which general 
eWtions oiler It .s had enough, it is suicidal, I 

Se c, *1 " ■“ ‘'“-‘n 

0 rai So tl>« 

failure? 1 '■o ‘“tnl tli>B 

? ro to look at things f,o.n the only reason iblc 

? mo hasten to 

rest “y particulni giicvanccs 

iiitn? ™ ''‘'""‘’‘‘’tration of departments, look 

Ml ti°”^ ^ ‘noaiis Apply remedies, even 

icy mij seem to conflict with our principle , 
or instance, the comiminal G 0 as regards the 
rwrmtnicnt to pubhc service Let us rememher 
>a in 1 10 affairs of a gieat country there are other 
Dongs as well and that on all these other things wo 
> earn to unite ami to ail\ancc the common 
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■\\elfai^ Let not the spirit tJiat is cmbodieci in the 
paiticulai G 0 flow ovci until it consumes *1110 
entne body of oui rights and duties and converts usf 
as I was saving the othei day, degrades us, un- 
consciously perhaps, into instiuments for working 
out the destinies not of the whole but of that section 
of the whole of which we consider ourselves parts 
That way lies inevitable luin 


The Rule of Law A^D Personal Rule 

Now, some of jou who have had the goodness 
to sit with me thiough these lectures would probably 
saj that I have been indulging in what ma} be 
legarded as an apotheosis of law and legality, of 
courts ind judges and lawyers Yes I have done 
that But I do not blame mjsclf at all I do not 
tlniik tliat I have run the risk of encoiuaguig a 
litigious population to become moic litigious llieicbj . 

w.o, a.i.e w itbnui. a. hiik w.e. bAve. to be 

liligions m a discriminator} v\ay Law}crs know 
wlnt ‘'ort of litigation the} generally get T^c} 
will have noticid tli it tliev do not get in tins countr} 
litigation ot the Kind which T roalh wish to foster 
1 hliould welcome litigation wlicn the State presses 
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unduly on the individual citizens of a psovince, 
when then rights are invaded and placed in jeo- 
^lardj by arbitral} action of the cxecutne Then 
by all means go to law When you quarrel for 
vexatious purposes, when j'ou pay pleaders, whom 
you need not, when you say to yourselves, “L shall 
see that fellow in the witness box and give him a 
bad hour, even if it costs me my fortune,” you then 
are litigious in the bad sense oi the uord II you 
put the police in court for invading your light, if 
you call upon the district magistrate to explain to 
the High Court in its oiiginal jurisdiction why he 
issued such and such an ordoi, you aie justly 
litigious, you aie fighting in the public interest. 
Of course the couits aie geneinlly luled out m these 
cases in India, but even when the courts are open 
to us, I do not think nc are quite so ready to test the 
mattei Wc aic content to complain m the iieus- 
papeis, to got up public meetings, sometimes to send 
memorials, but no really do not try conclusions, 
for we know tliat tlic State lias a very’ long arm, that 
it Ins a bottomless purse and that it will generally 
bw\ tbc best legal talents Nevcrtbeless, as I told 
yoji frequently before, tbc hw is our shield ; we 
inu-t not only respect tbc law oursebes but teach 
our neigbliours to respect tbc law and teach aggres- 
sive officuils to do likewise 
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De you kiow \\lij tlieie is such diJIereiice 
geueially between Biitish India such as it is itiid 
India as pbseived in the Indian States with hoiioui» 
able exceptions? Not that oui Piinces are generally 
bad-hearted people they are good and land in their 
May, but tlieie are 1cm among them who know that 
they must submit, and get then officeis to submit, 
to the same law as tlieir subjects. They mostly 
tiniik that, as they make the law, they are above it 
They may be good, they may be chaiitable, they 
may be generous, they may he all these things, they 
may be small editions ol fan llama, iiei ertlioless 
they would prelci thou pcisoual will to pievail oter 
the opeiatioii ol the invisible Jaw. WJiy do oin 
Distiiot Magistiatos, Uistiict Clollectois and other 
civilians oltcii complain ol the passing away ol the 
old time when the hurcaiiciat had all the jiowor oici 
the district in his own hands, when there was no 
loiest depaitment, no icgistialion depaitiiient, no 
separate education dep.utmcnt, when ho was eveiy- 
body and the whole district looked up to him as 
rioiuleiicc? 11c Ihcii loved everybody He then 
lud a wide heait, and loom enough m it loi all 
except the unfortunate kivvycr. The lawyer he ten- 
not endure Why? Merely because tlic kivvycr 
mlcrrcrcs with the operation of the will of the 
c.xccutive officer. He asks Imn abo to respect the 
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law. A lawyei merely says “I am not (Opposed 
to*your doing tins wrong, do it by all means, but 
do it legally ” Certainly the lawyer has taught the 
Indian citizen the great political lesson that the 
reign of law is any day superior to the personal lule 
of the old type 

Stand dp tor Yodr Rights 

The subsidence of the peisonal mil in the 
goiernment of a countiy, the appearance in full 
giowtli of the operation of hn in .oil its majesty 
— that IS the triumph of the British system 
of juuspnidence We have got that, rather we 
have got the beginning of that Let us not lightly 
part with this gioat gift tint modern polity gives 
to us, for it IS then that the lights of the citizen 
ln\c a chance, altlioiigli wc may haie the best and 
the most humane of goaernments As you know, 
democrats as you are, you will not be happy until 
you goiern youiseUes and you can neier goicrn 
yoiirsohcs where the absolute and personal will of 
tlic soiercign, be ho Asoka, bo ho Akbar, whore the 
absolute will of the soaercign is tbo law It lias 
liccn said tint in Great Britain and in Amorica there 
IS more freedom in the customs and manners of the 
pcojilc than in the Ians, while in other countries 
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like SiVit 7 eilancl, foi example, theic is fai more 
freedom m the laws tlian in the customs and 
manners t Read aright, the meaning of this seems' 
to be that, although certain people ma> line a 
beautiful s3stem of law, well consideied and 
balanced, gi\ing to judges their proper place, giving 
to citizens e\ery opportunit} for the fiee exeicisc of 
their light, still it has to be ascertained whether m 
actual fact they do exercise this riglit and enjoy that 
measure of freedom, which you may infer from the 
stud) of the laws TInafc js a matter of constant 
observation You cannot saj that merely fiom a 
study of the paper s}stcm The question papers in 
a University maj indicate that the students are 
worked up to a \eiy high standard The actual 
education that the scholai reccnes may, however, 
be of pool quality tlie question papers being meant 
only for the admiration of the outside woild Surely 
such paper constitutions arc no good We must 
learn to use these lights We must stand up to the 
State., to the aggressoi we must stand up to Inm 
who questions our right and not mcreh wlion our 
individual right is invaded, but when our 
neighbours’ lights arc imadcd, when the iiglfts 
eicn of our enemies may be in\aded m improper 
^^'\5s That is the sura and substance of the 
whole teaching on citizenship No use con- 
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ferring upon people the right to vote l 
offices, avenues for publie distinction i’f 
.. prefer the sectional to the universal if tl, ' 

loyal only to their religion. 0^^! 

and not loyal to the State to which th ' 

mumty an extensive system of fundal„I“ 
and pnvileges. unless each citizen is s , 
the duties of citizenship that he will in 

man and fight, not for their possession “ 

for their actual enjoyment, and will 


"t W'lJI 

allowed, but will be able and willing t ’ ~ 

the courts and establish his rights there 


A Question. 

To apply a crucial test to the politic,,,,,.. 

and capacity of our people, I have 
imagined that some catastrophe had ov ^ ‘'’’’“’iy 
countrj' and destroyed our political instituf 
we stand so stripped and are throivn 
native capacities and political aptitudes 

'■"“sort 
test 


of politv shall ue evolve? When wn ' 

"c ivant to 


the rc.al nature of our people, whether 


truly 


freedom-loving, whether they are hrav 
geoiH citi7en'^, whether they will Ray to th 


and 


^ura. 


con'itnblc, 'you go, I will not bribe 
10 


Policn 
"I'ether 
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like SjVitzei’land, for example, there is far more 
freedom in tlic laws tlian in the customs and 
manners.* Read aright, the meaning of this seems*' 
to be that, although certain people may have a 
beautiful system of law, well considered and 
balanced, giving to judges their proper place, giving 
to citizens every opportunity for the free exercise of 
their right, still it has to be ascertained whether in 
actual fact they do exercise this right and enjoy that 
measure of freedom, which you may infer from the 
Study of the laws. That is a matter of constant 
observation. You cannot say that merely fi'om a 
study of the paper system. The question papers in 
a University may indicate that the students are 
worked up to a very high standard. The actual 
education that the scholnr receives may, however, 
be of poor quality, the question papers being meant 
only for the admiration of the outside world. Surely 
such paper constitutions arc no good. We must 
learn to use these rights. We must stand up to the 
State, to the aggressor; we must stand up to him 
who questions our right and not merely when our 
individual right is invaded, but when our 
neighbours’ rights are invaded, when the riglfis 
even of our enemies may be invaded in improper 
w'ays. That is the sum and substance of the 
whole teaching on citizenship. No use con- 
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ferring upon people the right to vote, honorary 
offices, avenues tor public distinction, if they will 
o prefer the sectional to the universal, if they will be 
loyal only to their religion, or to their community 
and not loyal to the State to which they owe every- 
thing. There is no nse in conferring on a com- 
munity an extensive system of fundamental rights 
and privileges, unless each citizen is so educated in 
the duties of citizenship that he will stand up like a 
man and fight, not for their possession on paper, but 
for their actual enjoyment, and will not only be 
allowed, but will be able and willing to proceed to 
the courts and establish his rights there. 

A Question. 

To apply a crucial test to the political ambition 
and capacity of our people, I have occasionally 
imagined that some catastrophe had overtaken our 
country and destroyed our political institutions. If 
we stand so stripped and are thrown on our own 
native capacities and political aptitudes, what sort 
of polity shall we evolve? When we want to test 
the real nature of our people, whether they are truly 
freedom-loving, whether they are brave and coura- 
geous citizens, whether they wilt say to the police 
constahlo, •You go, I will not bribe you,' whether 
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tliey "wyi say; to the Magistrate, ‘You put me in jail 
if you will, I will not surrender my right' 
whether gur people are capable of fighting for their# 
rights — that is a question which may not he truly 
answered by a study of the surface facts of to-day. 
Let us therefore suppose that by some stroke of magic 
our public polity was destroyed and that there was no 
foreign invader, nobody to come and interfere with 
us. Shall we build up a polity which means the 
establishment of this sovereignty of law which I 
have just now tried to describe to you? Or shall 
we by a natural reaction fall back upon our Rulers, 
Maharajas, Rajas, Princes, Ruling Cliiefs and be 
content to send up prayers that these may be made 
wise and merciful? Shall wc build up our Courts* 
with all their prestige and endow them with full 
jurisdiction over everybody, official and non-official, 
shall we ask for the power to make and unmake 
Government, shall we ask for the power to levy our 
own taxes and to watch over the way in wliich these 
taxes are subsequently spent, shall we ask for tlieso 
powers and, having asked for them, shall we insist 
upon these being exercised? 

And ANSwr.n. 

I do not know, I nm not so rash as to predict 
what ue should do. Perhaps, my fcUow-cili^ens, 
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brothers in a growing ,1, 

decline on the ivorse alternative I, V .1 
hb our inherited tendency. Dq ’ " »>' u-, 

I fear that our best men have^aj'j’°"'^^Uii 


in presence of the revolutio„avv°“ dT 
forces now afoot in oar Gantry? j"’"' “"ard.ij, 
present fabric, which is by no me tl, 

which is capable of continual i '! 

finer issues, if once you destroy beu'" 

for the understanding and practical' 
which our intellects seem to be so 
—if once we destroy this fabric, sh 
our own traditional aptitudes erect " 


xve 


0 ! 

futea^ 

on the ruin? I dare not promis^myHl!' 

that is why I hesitated and will hesit'”^*’ “"d 

and again before I join any movem'ent° 

has the tendency to overthrow, the * 

to disestablish, the tendency to bring 

of anarchy in the country, the tendency 

destroys law, the tendency therefore which d 

order and ordered Government. It ,v „ 

a scfir, 

thought and, if, at the end of these talks T !« 

> ieavo tVv 

more serious-minded amongst you burdened • 
tlifs thought, I think I shall only Iiave dono'^"'*' 
duty. I hope I have not imparted any erroue^^ 
teaching nor any that may have a dangerous or up 
setting tendency. I should then never forgive my. 
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self fe? having misused a gieat opportunity, which 
the trustful authorities placed in charge of the 
young allowed me to exercise. If I have put yout' 
thought on the road to the conquest of genuine 
Indian citizenship, then indeed I can flatter myself 
that I have spent my time to good purpose and by 
no means abused your kindness and hospitality. 
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